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Judicial Complaints * 

Nos. 04-15-90186 
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04-15-90198 
04 - 15-90199 
04-15-90200 
04 - 15-90201 
04-15-90202 
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Under 28 U. S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings these judicial complaints pursuant to the 

Judicial Conduct and Disability Act, 28 U.S . C. §§ 351-364, against 

eleven federal district judges, claiming discrimination in the 

selection process for federal magistrate judges. 

Complainant, an African-American woman, alleges that she has 

applied for three magistrate judge vacancies in the district since 

2011, that she was not selected for the first two vacancies and 

that she has heard nothing regarding the third vacancy . Based on 

her review of the biographies of the successful applicants, 

complainant alleges that the district judges, and the selection 

panels, routinely disregard well qualified African-American female 

applicants in violation of the Fourteenth Amendment. She alleges 

that the selection of magistrate judges is based upon favoritism 

and prior relationships with the judges and not upon merit or 

qualifications. She states that she was not notified of the 



outcome of 

employment 

positions, 

selection . 

the selection process or of the district' s 

opportunity plan, as applied 

leaving her no opportunity to 

to magistrate 

challenge her 

equal 

judge 

non-

Complainant requests an independent investigation into the 

hiring process, including identification of the objective scoring 

system used and how her application compared to the applications of 

successful candidates . She also seeks immediate job placement and 

back pay. 

The Judicial Conduct and Disability Act provides an 

administrative remedy for "conduct prejudicial to the effective and 

expeditious administration of the business of the courts, 11 28 

U.S . C. § 35l(a), including for the violation of "specific, 

mandatory standards of judicial conduct." Rule 3(h) (1) (I), Rules 

for Judicial-Conduct and Judicial-Disability Proceedings 

(hereinafter Judicial Conduct Rules) . Canon 2A of the Code of 

Conduct for United States Judges provides that a judge II should 

respect and comply with the law" and "should act at all times in a 

manner that promotes public confidence in the integrity and 

impartiality of the judiciary." Compliance with the laws governing 

non-discrimination falls within this obligation. 

Canon 2A ("Actual improprieties under this 

See Commentary on 

standard include 

violations of law, court rules, or other specific provisions of 

this Code ." ); Commentary on Canon 2C ("[P)ublic manifestation by a 

judge of the judge's knowing approval of invidious discrimination 
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on any basis gives the appearance of impropriety under Canon 2 and 

diminishes public confidence in the integrity and impartiality of 

the judiciary, in violation of Canon 2A . "); see also Canon 3B(3) 

("A judge should exercise the power of appointment fairly and only 

on the basis of merit, avoiding unnecessary appointments, nepotism, 

and favoritism."). 

Excluded from coverage under the Act are allegations that are 

"[d] irectly related to the merits of a decision or procedural 

ruling." 28 U.S . C. § 352(b) (1) (A) (ii). "This exclusion preserves 

the independence of judges in the exercise of judicial power by 

ensuring that the complaint procedure is not used to collaterally 

attack the substance of a judge's ruling." 

Judicial Conduct Rules, at 5. This 

Commentary on Rule 3, 

exclusion applies to 

administrative decisions as well as to rulings in Article III cases 

or controversies . Commentary on Rule 3, Judicial Conduct Rules, at 

5-6. 

An allegation that calls into question the correctness of an 

official action is not, however, exc 1 uded from coverage to the 

extent it alleges that the official action was "the result of an 

improper motive, e.g . , a bri~e, ex parte contact, racial or ethnic 

bias, or improper conduct." Rule 3 (h) ( 3) (A) , Judicial Conduct 

Rules. Complainant's allegation of discriminatory motive is thus 

cognizable under the Act. 
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In determining what action to take on a judicial complaint, 

the chief judge may conduct a limited inquiry as set out in 28 

U.S.C. § 352(b) (1) (B): 

For this purpose, the chief judge may request 
the judge whose conduct is complained of to 
file a written response to the complaint. Such 
response shall not be made available to the 
complainant unless authorized by the judge 
filing the response. The chief judge or his or 
her designee may also communicate orally or in 
writing with the complainant, the judge whose 
conduct is complained of, and any other person 
who may have knowledge of the matter, and may 
review any transcripts or other relevant 
documents. The chief judge shall not undertake 
to make findings of fact about any matter that 
is reasonably in dispute. 

The purpose of the limited inquiry is to establish whether "the 

allegations in the complaint lack any factual foundation or are 

conclusively refuted by objective evidence. 11 28 u.s .c . 

§ 352 (b) (1) (B) . The chief judge may not "undertake to make 

findings of fact about any matter that is reasonably in dispute." 

28 u.s.c . § 352(a); see Rule ll{b), Judicial Conduct Rules; 

Commentary on Rule 11, Judicial Conduct Rules, at 14 ("[T)he chief 

judge must avoid determinations of reasonably disputed issues, 

including reasonably disputed issues as to whether the facts 

alleged constitute misconduct or disability, which are ordinarily 

left to the judicial council and its special committee."). 

Pursuant to the limited inquiry authority provided by 28 

U.S.C. § 352(b) (1) (B), the named judges are requested to respond in 

writing to complainant's allegations within 60 days of the date of 

this order. The judges may file individual responses or a joint 
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response with the clerk o f this court. The response or responses 

should indicate whether service on complainant is authorized. If 

authorized by the responding judge or judges, the clerk shall send 

the response(s) to complainant . 

No response is required to Complaint No. 04-15-90203, and that 

case will be dismissed, because the named judge has retired and is 

no longer subject to administrative remedy under the Act. See In 

re Complaint of Judicial Misconduct, 10 F.3d 99 (3d Cir. 1993). To 

the extent complainant seeks to name non-judicial members of the 

magistrate judge selection panels, those claims may not be brought 

under the Judicial Conduct and Disability Act, which applies only 

to federal judges. See Rule 4 , Judicial Conduct Rules. 

In Complaint Nos . 04-15-90186 and 04 - 15-90194 through 

04-15 - 90202 , responses are due within 60 days. 

04 - 15-90203 is dismissed. 

Complaint No . 

IT IS SO ORDERED . 

5 

William B . Traxler, 
Chief Judge 


