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MEMORANDUM AND ORDER 

These judicial complaints, filed pursuant to the Judicial 

Conduct and Disability Act, 28 U.S.C. §§ 351-364, are before me for 

initial review to determine whether they should be dismissed or 

referred to a special committee. See 28 u.s.c. § 352; Rule 11, 

Rules for Judicial-Conduct and Judicial-Disability Proceedings. 1 

For the reasons that follow, the complaints will be referred to a 

special committee. 

I • Background 

A. Allegations 

Complainant filed her initial complaint on November 23, 2015, 

against "all judges and selection panel participating in judicial 

selection of magistrate judges," alleging that she had applied for 

1 All rule references in this order are to the Rules for Judicial
Conduct and Judicial-Disability Proceedings. 



three magistrate judge vacancies, that she was not selected for the 

first two vacancies, and that she has heard nothing regarding the 

third vacancy. {Complaint at 1-3). Complainant alleged that the 

district court routinely disregards applications from well

qualified African American women, including her own applications, 

in violation of equal protection, and that the selection of 

magistrate judges is based on favoritism and prior relationships, 

rather than on merit and qualifications. Complainant further 

alleged that there is no procedure for raising a claim of 

discrimination in the selection of magistrate judges. 

The clerk asked complainant to identify the judges against 

.whom the complaint was filed and advised complainant that non

judicial members of the selection panel were outside the coverage 

of the Judicial Conduct and Disability Act. See Rule 8{d). On 

December 7, 2015, complainant identified the eleven district judges 

against whom the complaint was filed. A separate complaint number 

was assigned for each judge, see Rule 8 & Commentary, and the 

complaint was sent to each judge via email on December 10, 2015. 2 

After being informed by letter dated December 17, 2015, that 

she had not been selected for the third magistrate judge vacancy, 

complainant filed, on December 28, 2015, a supplement to her 

complaint and a new complaint naming five additional judges. 

Complainant claimed that the judges expeditiously filled the third 

2 One of the eleven judges, having fully retired, was dismissed as 
no longer subject to administrative remedy under the Act. See In 
re Complaint of Judicial Misconduct, 10 F.3d 99 {3d Cir. 1993). 
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magistrate judge vacancy in retaliation for her request for 

information on filing a grievance and for her filing of a judicial 

complaint. She also alleged that the letter notifying her of her 

non-selection was sent to her work address rather than her home 

address in retaliation for her judicial complaint and in violation 

of the confidentiality of the selection process. Additional 

complaint numbers were assigned for the five new judges named by 

complainant and the complaints were consolidated. 

B. Response 

The named judges were directed to respond to the consolidated 

complaints. The chief district judge filed a collective response 

on behalf of all named judges, stating that: 

The short answer to [the] complaint is that 
this court followed the law and Judicial 
Conference regulations in the selection of a 
diverse merit selection panel for each 
vacancy, that the panel after receiving and 
considering all applications sent to the court 
a list of applicants for each position that 
the panel considered best qualified, and that 
the district judges then selected a candidate 
from the list of five names forwarded by the 
panel. [Complainant's] name was not on any of 
the lists. Further, there was no retaliation 
against her because of her letter to the chief 
judge, as will be shown by the chronology of 
events related to the third selection. A 
fuller explanation follows. 

(Response at 2). 

The chief district judge went on to describe the court's 

compliance with the law and regulations governing selection of 

magistrate judges, as set forth in 28 U.S.C. § 631, 3 Guide to 

Judiciary Policy§§ 410-420, and in a monograph published by the 
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Administrative Office of the United States Courts entitled "The 

Selection, Appointment, and Reappointment of United States 

Magistrate Judges." The response detailed the diverse composition 

of the three merit selection panels and noted that the panels 

received all application materials as well as the monograph on 

selection and appointment of magistrate judges, which provided 

guidance on factors to be considered, "such as scholarship, active 

practice of law, knowledge of the court system, personal 

attributes, and the importance of equal employment opportunity." 3 

(Response at 4) . 

As required by the governing regulations, the three panels 

each sent the court a list of the five applicants they determined 

to be the best qualified to fill each of the vacancies. 3 Guide to 

Judiciary Policy § 420.30.30(b). The judges received the 

application materials for the five recommended candidates, 

3 With respect to equal employment opportunity, the monograph 
states: 

The essential function of courts is to dispense 
justice. An important component of this 
function is the creation and maintenance of 
diversity in the court system. A community's 
belief that a court dispenses justice is 
heightened when the court reflects the 
community's racial, ethnic, and gender 
diversity. 

Administrative Office of the United States Courts, The Selection, 
Appointment, and Reappointment of United States Magistrate Judges 
28 (Mar. 2010). See also 3 Guide to Judiciary Policy§ 420.30.30(d) 
(The panel must make an affirmative effort to identify and give due 
consideration to all qualified applicants without regard to race, 
color, age (40 and over), gender, religion, national origin, or 
disability) . 
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interviewed the candidates, and made their selections after 

considering the factors outlined in the monograph. The district 

judges denied routinely disregarding well-qualified African 

American female applicants or selecting magistrate judges based on 

favoritism. 

With respect to complainant's retaliation claims related to 

the third magistrate judge vacancy, the response detailed the 

following chronology of events: 

• October 30, 2015: The merit selection panel selected 

their eleven top candidates and scheduled interviews for 

November 20; complainant was not among those selected. 

• November 16, 2015: The chief district judge received 

complainant's letter requesting information on filing a 

grievance regarding her non-selection for the two 

previous vacancies. 

• November 23, 2015: The chief district judge received the 

merit selection panel's list of five recommended 

candidates and scheduled interviews for December 11, 

2015. 

• December 10, 2015: Complainant's initial complaint was 

sent to the named judges via email. 

• December 16, 2015: The district judges selected a 

magistrate judge from among the five candidates 

interviewed. 
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• December 17, 2015: The chief district judge sent letters 

notifying the unsuccessful applicants that they had not 

been selected. 

Since complainant had been excluded from further consideration by 

virtue of not making the October 30, 2015, list of candidates to be 

interviewed by the panel, her subsequent letter and judicial 

complaint could not have factored into her non-selection for the 

third vacancy. 

With respect to complainant's claim that her non-selection 

letter was sent to her work address in retaliation for her 

complaint, the response stated that the chief district judge did 

not realize that this would cause a problem and that she regretted 

any inconvenience she had caused; however, it was not an act of 

retaliation. 

With respect to the lack of a grievance process for magistrate 

judge applicants, the response pointed out that the district' s 

Employment Dispute Resolution Plan, which has been approved by the 

Fourth Circuit Judicial Council, is based on the judiciary's Model 

Plan, which also excludes magistrate judge applicants from 

coverage. See 12 Guide to Judiciary Policy app. 2B, § 3 ( term 

"employee" does not include applicants for magistrate judge 

positions). 

C. Reply 

Complainant was sent a copy of the judges' response and 

afforded an opportunity to reply. She replied that: 
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[T] here has never been an African American 
female chosen as a federal magistrate judge. 
Despite my qualifications having served as a 
judge for over ten years, I was bypassed in 
this selection process because the judges 
participating in the process have consistently 
practiced exclusion of qualified African 
American female candidates by choosing a 
magistrate judge selection panel that 
disregards the qualifications of African 
American female candidates due to favoritism, 
backroom deals, and prior relationships. It is 
a well known unspoken truth among federal 
court staff that federal magistrate judges are 
routinely preselected, and the formal 
application process is merely a perfunctory 
exercise of this federal district court's 
duties to comply with procedural law. 

(Reply at 2) . 

Complainant further stated that her qualifications exceeded 

those of the successful candidates and that the judges selected 

candidates with inferior qualifications based on prior 

relationships developed through judicial clerkships or through 

selectively extended opportunities for committee membership. 

Complainant objected that the response failed to explain why 

the selected candidates were more qualified or what steps were 

taken to ensure the importance of equal employment opportunity. 

She contended that the unavailability of employment remedies for 

magistrate judge applicants was another telling sign that the 

judges did not want any challenge to the "old boy network" used to 

preselect magistrate judge candidates and exclude African American 

female applicants. 

Complainant also replied that the chief district judge had 

adequate opportunity between her November 16, 2015, receipt of 

7 



complainant's letter and her November 23, 2015, receipt of the 

merit selection panel's list of recommended candidates to influence 

the panel against complainant. Finally, complainant contended that 

the judge's use of complainant's work address rather than her home 

address to notify her that she had not been selected was a 

deliberate act of retaliation. 

II. Discussion 

A. Judicial Conduct and Disability Act 

The Judicial Conduct and Disability Act provides an 

administrative remedy for "conduct prejudicial to the effective and 

expeditious administration of the business of the courts. 11 28 

U.S.C. § 351(a). The Act provides a remedy for the violation of 

"specific, mandatory standards of judicial conduct, 11 Rule 

3(h) (1) (I), including the obligation to "respect and comply with 

the law" and act in a manner "that promotes public confidence in 

the integrity and impartiality of the judiciary." Canon 2(A), Code 

of Conduct for United States Judges. The Act also provides a 

remedy for retaliatory conduct based on a complainant's 

participation in the judicial complaint process. Rule 3(h) (1) (G). 

Allegations that are directly related to the merits of a 

judicial decision, including an administrative decision, are 

excluded from review under the Act. 28 U.S.C. § 352(b) (1) (A) (ii). 

This exclusion does not apply, however, to the extent that the 

decision was based on a discriminatory or retaliatory motive. Rule 

3(h) (3) (A) & Commentary. 
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Judicial complaints are subject to initial review by the chief 

judge to determine "whether the facts stated in the complaint are 

either plainly untrue or are incapable of being established through 

investigation." 28 U.S.C. § 352(a) (2). In determining whether to 

dismiss a complaint, a chief judge may make limited inquiry to 

ascertain whether the allegations "lack any factual foundation or 

are conclusively refuted by objective evidence." 28 u.s.c. 

§ 352(b) (1) (B). A chief judge may not, however, "undertake to make 

findings of fact about any matter that is reasonably in dispute." 

28 u.s.c. § 352(a) (2). Allegations that lack "sufficient evidence 

to raise an inference that misconduct has occurred" or that "are 

incapable of being established through investigation" are subject 

to dismissal at the initial review stage. 28 u.s.c. 

§ 352 (b) (1) (A) (iii) . 

B. Discrimination 

Complainant alleges that the judges discriminated against her 

when they failed to select her for three magistrate judge vacancies 

in the district. Failure or refusal to hire an individual "because 

of such individual's race, color, religion, sex, or national 

origin" violates Title VII of the Civil Rights Act, 42 U.S. C. 

§ 2000e-2(a) (1) . 4 Discrimination may be shown by direct evidence 

of the employer's state of mind. In light of the difficulties 

inherent in proving an employer's state of mind, see U.S. Postal 

4 The Judiciary's antidiscrimination policy parallels the 
protections provided by Title VII. 12 Guide to Judiciary Policy 
§ 220. 
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Service Board of Governors v. Aikens, 460 U.S. 711, 716 (1983), 

Title VII also allows proof through use of the burden-shifting 

framework set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 

792 (1973). 

Under the McDonnell Douglas framework, the complainant must 

first present a prima facie case by showing that she belongs to a 

protected class, that she applied and was qualified for a position, 

that she was rejected, and that the position remained open and the 

employer continued to seek applicants from persons of complainant's 

qualifications. McDonnell Douglas, 411 U.S. at 802. The burden 

then shifts to the employer "to articulate some legitimate, non

discriminatory reason" for treating persons outside the protected 

class better than persons within the protected class. Id. If the 

employer articulates such a reason, the complainant then has "an 

opportunity to prove by a preponderance of the evidence that the 

legitimate reasons offered [by the employer] were not its true 

reasons, but were a pretext for discrimination." Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). 

Complainant has not presented any direct evidence showing that 

race or sex was a motivating factor in her non-selection for the 

magistrate judge positions. She has, however, presented a prima 

facie case of race-based discrimination under McDonnell Douglas by 

showing-that she belongs to a protected class, that she applied and 

was qualified for the magistrate judge position, that she was 

rejected, and that the position was filled by a candidate who was 
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not a member of the protected class. See McDonnell Douglas, 411 

U.S. at 802 (prima facie showing may vary in differing factual 

situations). 

The district judges have, in turn, articulated a "legitimate, 

nondiscriminatory reason" for complainant's rejection. The judges 

did not select complainant because she was not on the lists of 

candidates recommended by the merit selection panels; therefore her 

non-selection could not have been the result of discrimination by 

the judges. 

Complainant has countered that the judges• proffered reason is 

pretextual. According to complainant, it is well known among court 

staff that the district judges "preselect" who should be selected 

for magistrate judge positions. She claims that the merit selection 

process is but a perfunctory exercise to comply with the law and 

that panels routinely disregard qualified African American female 

candidates based on judicial favoritism, prior relationships, and 

backroom deals. Complainant points to the selection of candidates 

with prior relationships with the judges, whose qualifications she 

considers inferior to her own, and to the lack of female African 

American appointments. 5 She also points out that the absence of 

any grievance procedure for magistrate judge hiring decisions 

effectively shields the process from discovery and review and 

leaves her without a remedy. 

5 One African American male candidate was appointed as a magistrate 
judge in 1997. 
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Based on the limited inquiry appropriate at this stage of 

review, I cannot say that the facts alleged in support of 

complainant's discrimination claims "are either plainly untrue or 

are incapable of being established through investigation." 28 

U.S.C. § 352(a) (2). Although complainant has presented no direct 

evidence of discriminatory intent or pretext, her claim that 

magistrate judge selection is influenced by judicial favoritism 

that adversely impacts minority candidates is better resolved 

through consideration by a special committee empowered to obtain 

evidence and make factual findings -- actions that are precluded on 

this initial review. 

C. Retaliation 

Complainant also alleges that the judges retaliated against 

her in connection with the third vacancy based on her effort to 

pursue a grievance and her filing of a judicial complaint regarding 

the first two vacancies. Under Title VII, an employer may not 

discriminate against an applicant because the applicant has opposed 

an unlawful employment practice. 42 u.s.c. § 2000e-3(a). Judiciary 

regulations likewise prohibit retaliation for protected activity in 

defense of equal employment rights, 12 Guide to Judiciary Policy 

§ 220{b), and the Rules for Judicial-Conduct and Judicial

Disability Proceedings define judicial misconduct to include 

retaliating against a complainant for participating in the judicial 

complaint process. Rule 3 (h) (1) (G) . Establishment of a prima 

facie case of retaliation under Title VII requires proof that the 
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complainant engaged in a protected activity, that her employer took 

an adverse employment action, and that there was a causal link 

between the two events. See Boyer-Liberto v. Fontainebleau Corp., 

786 F. 3d 264, 281 (4th Cir. 2015) (en bane) . 

Complainant has shown that, after engaging in protected 

activity, she was not selected for the third magistrate judge 

vacancy. She has not, however, presented evidence of a causal link. 

The merit selection panel decided on their list of candidates to 

interview on October 30, 2015, a list that did not include 

complainant. Any influence the district judges may have had on the 

panel's selection of finalists would have had to occur prior to 

October 30, 2015. Since the chief district judge did not receive 

complainant's grievance inquiry until November 23, 2015, and the 

judges did not receive complainant's judicial complaint until 

December 10, 2015, complainant's non-selection for interview for 

the third vacancy could not have been the result of retaliation. 

The chief district judge's use of complainant's work address 

on the letter informing her that she had not been selected for the 

position was not, in itself, an adverse employment action and 

therefore cannot give rise to a prima facie case of retaliation. 

Use of the work address also did not amount to "conduct prejudicial 

to the effective and expeditious administration of the business of 

the courts" and therefore fails to support a claim of misconduct. 

28 U.S.C. § 35l(a). 
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D. Denial of Grievance Procedure 

Complainant's allegation that the judges wrongfully denied her 

a grievance procedure by excluding magistrate judge applicants from 

the district's Employment Dispute Resolution Plan also fails to 

state a misconduct claim. In light of the fact that the judges 

based the district plan on the Model Employment Dispute Resolution 

Plan adopted by the Judicial Conference, incorporation of the model 

provision excluding magistrate judge applicants cannot be 

considered misconduct. Complainant may disagree with the judges' 

decision to exclude magistrate judge applicants from the Plan, but 

there is no evidence that this decision was prompted by improper 

motive or conduct. See Rule 3 (h) (3) (A) (allegations that are 

directly related to the merits of a decision are excluded from 

misconduct review except to the extent they allege that the 

decision was the result of improper motive or conduct). 

III. Conclusion 

Complainant's allegations of misconduct based on retaliation, 

use of her work address, and exclusion of magistrate judge 

applicants from the Employment Dispute Resolution Plan are 

dismissed on initial review pursuant to 28 u.s.c. § 352(b) (1) (A). 

Complainant's allegations that the judges discriminated against her 

in connection with her applications for the three magistrate judge 

vacancies are referred to a special committ_ee as provided in 28 

U.S. C. § 353. The committee "shall conduct an investigation as 

extensive as it considers necessary, and shall expeditiously file a 
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comprehensive written report thereon with the judicial council of 

the circuit. Such report shall present both the findings of the 

investi gation and the committee's recommendations for necessary and 

appropriate action by the judicial council of the circuit.u 28 

u.s.c. § 353 (c). 

The special committee shall consist of the Honorable Albert 

Diaz, United States Circuit Judge for the Fourth Circuit; the 

Honorable Leonie M. Brinkema, United States District Judge for the 

Eastern District of Virginia; and myself, as presiding officer. 

See Rule 12(a) & (b) 

The clerk shall transmit certified copies of the complaint and 

all documents pertaining thereto to the members of the special 

committee. See Rule 12 (d) . The clerk shall transmit copies of 

this order to the complainant, to the judges named in the 

complaints, and to the Committee on Judicial Conduct and 

Disability. 6 See Rule ll(g) (1) . 

IT IS SO ORDERED. 

6 In accordance with Rule ll(g) (1), complainant is advised of the 
following rights afforded by Rule 16: the right to receive notice 
of the filing of the special committee's report; the right to be 
interviewed by a representative of the commit tee after sending 
written notice to the committee of the existence of evidence not 
already known; the right to submit written argument to the 
committee; and the right to submit written argument through 
counsel. 

15 


