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Complainant filed these judicial complaints against all the district judges in a district, 

alleging they engaged in judicial misconduct by selecting magistrate judges based on 

favoritism and by discriminating against the complainant as an African-American female 

candidate. Complainant alleged that the subject judges employed the merit selection panel 

process as a sham to conceal their improper hiring practices. She further alleged that the 

judges retaliated against her by not selecting her for a third magistrate judge vacancy after 



she complained about her non-selection for two previous vacancies and that the judges 

deprived her of a remedy by excluding magistrate judge applicants from coverage under the 

district's Employment Dispute Resolution Plan. 

Complainant's allegations of retaliation were dismissed at the initial review stage 

under 28 U.S.C. § 352(b)(l)(A) because complainant was excluded as a candidate for the 

third position before she sought to challenge her non-selection for the first two positions. 

Her allegations of misconduct with respect to the district's Employment Dispute Resolution 

Plan were also dismissed at the initial review stage because coverage under the district plan 

was modeled after coverage under the Model Employment Dispute Resolution Plan 

promulgated by the Judicial Conference of the United States, which also excluded magistrate 

judge candidates. 

Complainant's allegations of improper and discriminatory hiring practices were 

referred to a Special Committee, composed of Chief Judge Gregory, Circuit Judge Diaz, and 

District Judge Brinkema, to conduct an investigation and report findings and 

recommendations to the Judicial Council. See 28 U.S.C. § 353( c ). Professor Jeffrey Bellin, 

of William & Mary School of Law, was appointed as Special Counsel to assist the 

Committee in its investigation. 

Professor Bellin interviewed the complainant, complainant's suggested witnesses, the 

district judges, the attorney members of the merit selection panels, the district clerk, and the 

district human resources administrator. Based on these interviews and related documentary 

evidence, the Special Committee found that the judges complied with the law governing 
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magistrate judge selection, did not preselect candidates, and did not engage in discrimination. 

The Committee found no evidence to support complainant's claims that the merit selection 

process was a sham used to conceal judicial preselection of candidates based on favoritism or 

discrimination and unanimously recommended dismissal of the complaints. 

The subject judges were provided with a copy of the Special Committee Report and 

advised of their right to respond. See Rule 20(a), Rules for Judicial-Conduct and Judicial

Disability Proceedings. The chief district judge, responding on behalf of the subject judges, 

stated that there was no objection to the Report. 

The complainant was notified that the Special Committee Report had been filed and, 

upon her request, was provided with a copy of the Report. See Rule 16(a), Rules for Judicial

Conduct and Judicial-Disability Proceedings (complainant must be notified of the filing of 

the Report; Judicial Council may, in its discretion, provide a copy of the Report to 

complainant). 

Upon due consideration, the Judicial Council now finds and concludes, for the 

reasons stated by the Special Committee, that the subject judges did not engage in 

preselection, discrimination, or any other misconduct in the selection of magistrate judges. 

The Report of the Special Committee is adopted in full and attached as an Appendix to this 

Order. The complaints are dismissed for failure to establish the facts upon which the claims 

of misconduct were based. See 28 U.S.C. § 354(a)(l)(B); Rule 20(b)(l)(A)(iii), Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. 
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The Clerk shall send copies of this Order and Appendix to the subject judges, the 

complainant, and the Committee on Judicial Conduct and Disability. A petition for review 

may be filed with the Committee on Judicial Conduct and Disability within 42 days of the 

date of this Order. See Rules 21 & 22, Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

This Order and Appendix shall be made available to the public after final action has 

been taken and the complaints are no longer subject to review. See Rule 24, Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. 

IT IS SO ORDERED. 

FOR THE COUNCIL: 

~&rt~ 
Chief Ju ge 
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REPORT OF THE SPECIAL COMMITTEE TO THE JUDICIAL COUNCIL 

I. INTRODUCTION 

This judicial complaint matter was referred to a Special Committee pursuant to 28 
U.S.C. § 353(c) to investigate whether the judges of the district court engaged in conduct 
prejudicial to the administration of the business of the courts by departing from established 
merit selection procedures, hiring magistrate judges based on favoritism, or discriminating 
against complainant on the basis of race or gender. 

The Special Committee, composed of Chief Circuit Judge Roger L. Gregory, Circuit 
Judge Albert Diaz, and District Judge Leonie M. Brinkema of the Eastern District of 
Virginia, has completed its investigation and now reports its findings and recommendations 
to the Judicial Council of the Fourth Circuit. Having concluded, following a thorough review 
and analysis of the evidence, that no judicial misconduct occurred, the Special Committee 
unanimously recommends dismissal of the complaint as to all named judges. 



II. THE COMPLAINT AND PROCEDURAL HISTORY 

Complainant filed a judicial complaint against the judges of the district court alleging 
misconduct in the selection and appointment of magistrate judges for the district. 1 In her 
complaint, as supplemented, complainant named 16 district judges and alleged that they 
"routinely disregard well qualified African American female applicants" and select 
magistrate judges "based on favoritism" and "prior relationships with judges on the court, not 
on merit and the best qualified applicants." Exhibit 1, Complaint at 3, Nov. 23, 2015. 
Complainant further alleged that the judges afford no opportunity to magistrate judge 
applicants to pursue a remedy for discriminatory hiring practices. Finally, she alleged that 
the judges discriminated and retaliated against her by using her work address to notify her 
that she had not been selected for a magistrate judge vacancy that was pending at the time she 
filed her initial complaint. Exhibit 2, Supplemental Complaint, Dec. 28, 2015. 
Complainant's misconduct allegations focused on her non-selection for magistrate judge 
vacancies announced in 2010, 2014, and 2015. A separate complaint number was assigned 
for each named judge.2 

In a collective response to the complaint, the district judges stated that the court had 
followed the law and Judicial Conference Regulations in the selection of diverse merit 
selection panels for the 2010, 2014, and 201 S vacancies; that the panels conducted interviews 
and forwarded lists of candidates they considered best qualified; that the judges made their 
selections from the lists forwarded by the panels; and that complainant was not among the 
candidates recommended by any of the panels. Exhibit 3, Response, Feb. 19, 2016. The 
response noted that the court's Employment Dispute Resolution Plan is modeled after the 
judiciary's Model Employment Dispute Resolution Plan, which excludes applicants for 
magistrate judge positions from coverage. 12 Guide to Judiciary Policy, Appx. 2B, Model 
Employment Dispute Resolution (EDR) Plan. 

With respect to any retaliatory motivation underlying the 201 S selection, the response 
pointed out that the judges were not served with the judicial complaint until after the merit 
selection panel had transmitted its list of recommended candidates to the court, that the list 
did not include complainant, and that the judges made their selection from among the 
candidates recommended by the merit selection panel. The response further stated that the 

1 The judicial complaint also referenced misconduct by members of the merit selection panels 
appointed to assist the district court in the hiring process. The members of the merit selection 
panels are not judicial officers and cannot be the subject of misconduct proceedings. See 
Rule 4, Rules for Judicial-Conduct and Judicial-Disability Proceedings [hereinafter Judicial 
Conduct Rules]. Therefore, the complaint has proceeded only as to the district judges. 
2 Two named judges were dismissed from the action because they were no longer subject to 
administrative remedy, having retired from the bench. 
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chief district judge did not realize that use of complainant's work address on correspondence 
relative to the 2015 vacancy would cause a problem and that she had no wish to retaliate 
against complainant. Exhibit 3, Response, Feb. 19, 2016. 

In reply, complainant stated that an African-American female has never been selected 
as a magistrate judge in the district and that the hiring process consistently excludes qualified 
African-American females by using panels influenced by "favoritism, backroom deals, and 
prior relationships." Exhibit 4, Reply at 2, Mar. 15, 2016. She added: "It is a well known 
unspoken truth among federal court staff that federal magistrate judges are routinely 
preselected, and the fonnal application process is merely a perfunctory exercise of this 
federal district court's duties to comply with procedural law." Id. 

Complainant asserted that her qualifications were significantly stronger than those of 
the candidates selected for the 2010 and 2014 vacancies. She emphasized her more extensive 
legal experience, having practiced for 16 years in federal and state courts as the principal of a 
law firm and having served for 10 years as an Administrative Law Judge, during which time 
she authored approximately 4,000 final orders. In contrast, the successful candidates had 
fewer years of legal experience and no history of solid judicial writing experience. 
Complainant contended that one of the candidates was selected because she had previously 
clerked for a judge on the district court and that the other was selected based on his 
participation on a joint committee charged with developing a proposed protocol on electronic 
discovery for the district. Id. 

Complainant also contended that the district court prevented any challenge to its use 
of the "old boy network" to exclude African-American female candidates by failing to afford 
any grievance or EEO procedure. Finally, she replied that the use of her work address on 
correspondence without marking the envelope as confidential violated the confidentiality of 
the selection process. Id. 

Following review of the complaint, response, and reply, Chief Judge Gregory 
dismissed complainant's claims that the judges engaged in misconduct by retaliating against 
her, using her work address on correspondence, and excluding her from coverage under the 
district's Employment Dispute Resolution Plan. Exhibit 5, Chief Judge Order, Feb. 2, 2017. 
Judge Gregory was unable to conclude, however, that the facts alleged in support of 
complainant's preselection and discrimination claims were either plainly untrue or incapable 
of being established through investigation. Id.; see 28 U.S.C. § 352(a)(2). Accordingly, he 
referred those allegations to a Special Committee charged with conducting "an investigation 
as extensive as it considers necessary" and filing a comprehensive written report containing 
"both the findings of the investigation and the recommendations of the committee for 
necessary and appropriate action by the judicial council of the circuit." 28 U.S.C. § 353(c). 
Jeffrey Bellin, a professor at William & Mary School of Law, was appointed as Special 
Counsel to assist the Committee in its investigation. See Judicial Conduct Rule 13( c ). 
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Professor Bellin interviewed witnesses, reviewed the documentary records, and 
presented the results of his investigation to the Special Committee. The Special Committee 
afforded the complainant and the judges an opportunity to present any additional written 
argument they wished the Committee to consider. The judges rested on their earlier response 
to the complaint. Complainant filed a supplemental statement emphasizing that the process 
disregarded her superior qualifications as an experienced judge and litigator in favor ofless 
qualified candidates who were known to and favored by the judges. Complainant contended 
that the judges named as merit selection panelists people who would recommend candidates 
based on favoritism. As statistical evidence of discrimination, complainant pointed to the 
failure of the hiring process to select minority candidates to fill any magistrate judge vacancy 
from 2010 to the present. 

III. INVESTIGATION BY SPECIAL COUNSEL 

Special Counsel Bellin interviewed 28 witnesses, obtained and reviewed the relevant 
documentary evidence, and prepared a report to the Special Committee setting forth the 
results of his investigation. Exhibit 6, Jeffrey Bellin, Investigation of Alleged Misconduct in 
Magistrate Judge Hiring, A Report Prepared for a Special Committee of the United States 
Court of Appeals for the Fourth Circuit, May 18, 2017 [hereinafter Special Counsel Report]. 
The investigation examined the district's compliance with applicable statutory and regulatory 
requirements3 and looked for any evidence of preselection or discrimination in the 2010, 
2014, and 2015 hiring processes. 

A. INTERVIEWS 

1. Complainant and Suggested Witnesses 

Special Counsel first interviewed complainant and two witnesses suggested by 
complainant; he found all three to be "forthcoming and credible." Exhibit 6, Special 
Counsel Report at 8. His interview with complainant is summarized below: 

Throughout the interview, [complainant] expressed her 
longstanding frustration with the magistrate judge selection 
process. This frustration came to a head in the last few 
selections when the District Court selected non-minority 
candidates with, in [complainant's] view, lesser qualifications 
and fewer years of pertinent experience than [ complainant] 

3See Federal Magistrates Act, 28 U.S.C. § 631 et seq.; Exhibit 7, Judicial Conference 
Regulations, 3 Guide to Judiciary Policy § 420 et seq.; and Exhibit 8, Administrative Office 
of the United States Courts, The Selection, Appointment, and Reappointment of United States 
Magistrate Judges (20 I 0) [hereinafter Selection of Magistrate Judges]. 
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herself. [Complainant] framed her experience in a broader 
context of racial discrimination in the region. 

[Complainant] also referenced conversations she had with 
someone who formerly worked in the District Court clerk's 
office. According to [ complainant], this person stated that the 
process was mainly for show because magistrates were 
preselected. I informed [ complainant] that I would be interested 
in speaking to the former clerk's office employee and anyone 
else she believed had information pertinent to the matter. 
[Complainant] later followed up with contact information for 
two individuals (discussed below). I also informed 
[ complainant] that the investigation would remain open for 
some time and invited her to submit any additional information, 
evidence, or witness contact information that might be pertinent 
to the matter. (I reiterated my interest in additional evidence or 
information towards the end of the investigation, on May 5, 
2017 .... ) 

Id. at 5 (footnote omitted). 

Special Counsel's interview of the former deputy clerk disclosed the following: 

The former deputy clerk generally supported [complainant's] 
view of the magistrate judge hiring process. She described the 
process as "nepotic," involving a ''closed club" with little "seal 
breaking." She acknowledged that the selections were at least 
partly based on merit ("some of it was merit based"), but said it 
seemed like a "foregone conclusion" who would be selected. 
The former deputy clerk also echoed [complainant's] views of 
racial tensions in [the city] and even within the federal 
courthouse, although she noted that the bench had become more 
diverse in recent years. She recalled that a well-qualified 
African-American female who was then a public defender ... 
had applied for a magistrate judgeship and not been selected. 
Beyond this, the former deputy clerk could not provide any 
evidence or examples of how the perceived favoritism 
manifested in the magistrate judge selection process. In 
particular, she was not aware of any specific irregularity or 
improper influence on the part of the federal judges, or anyone 
else involved in the process. Of course, at the time of our 
conversation, the former deputy clerk's service in the Clerk's 
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Id. at 5-6. 

office was almost two decades prior, no doubt making any 
details difficult to recall. At the same time, her experience 
predated by over ten years the selection processes targeted by 
[the] Complaint. 

Special Counsel also interviewed an African-American applicant for the 201 S 
vacancy who, like complainant, was not on the list of candidates interviewed by the merit 
selection panel: 

[The applicant] expressed similar views about the process to 
those expressed by [complainant]. Again, however, he did not 
know of any specific instances of improper conduct on the part 
of the judges or other participants. Instead, [ the applicant] tied 
his views to the broader context of racial discrimination in the 
regional (state and federal) courts. He reached a conclusion that 
the magistrate judge selection process was discriminatory after 
seeing the District Court select non-minority candidates who he 
thought possessed weaker credentials than his own. [The 
applicant] sent me a "Formal Statement & Complaint" to 
supplement our oral interview. In a footnote to this document, 
he "request[ed] the investigator to present it to the U.S.C.A." 
[The] written supplement is attached as an exhibit. 

Id. at 6 (footnotes omitted). 

2. The District Judges, District Court Staff, and Merit Selection Panels 

Special Counsel interviewed the chief district judge, the district clerk, and the district 
human resources administrator, and obtained from them the pertinent written documentation 
regarding the magistrate judge hiring processes in 2010, 2014, and 2015. Special Counsel 
also interviewed all attorney members of the merit selection panels, comprising seven of the 
nine members of each panel. In addition, he interviewed all of the federal judges named in 
the complaint, with the exception of the two retired judges and a senior judge who did not 
participate in any of the selections. He found the subject judges, district staff, and merit 
selection panelists, to a person, to be fully cooperative and re~ponsive. Jd. at 6-7. The hiring 
processes described by these participants failed to disclose any deviation from procedural 
requirements, preselection, or discrimination. 

B. THE FORMAL RULES GOVERNING MAGISTRATE JUDGE SELECTION 
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The investigation considered the extent to which the district's hiring processes 
conformed to the following legal requirements governing magistrate judge selection. 

[ A magistrate judge must be] selected pursuant to standards and 
procedures promulgated by the Judicial Conference of the 
United States. Such standards and procedures shall contain 
provision for public notice of all vacancies in magistrate judge 
positions and for the establishment by the district courts of merit 
selection panels, composed of residents of the individual judicial 
districts, to assist the courts in identifying and recommending 
persons who are best qualified to fill such positions. 

28 U.S.C. § 63 l(b)(S). 

To qualify for appointment, an applicant must "[h]ave been engaged in the active 
practice oflaw for a period of at least five years," 3 Guide to Judiciary Policy§ 420.10.1 0(b) 
(defined flexibly), and must "[b]e competent to perform the duties of the office, of good 
moral character, emotionally stable and mature, committed to equal justice under the law, in 
good health, patient, courteous, and capable of deliberation and decisiveness when required 
to act on his or her own reason and judgment," id. § 420.10.I0(c). 

Publication of a magistrate judge vacancy is required "in sources that will reach a 
wide audience of qualified applicants." Id. § 420.20.1 0(a). These sources may include, but 
are not limited to, a general local newspaper, widely circulated local legal periodical, bar 
association websites, government websites, and other resources relied upon by legal 
professionals. Id.§ 420.20.l0(b). The court is "encouraged to transmit the public notice to 
state and local bar associations and interest groups that focus on women and minorities" and 
to "consider utilizing national publications and other resources relied upon by legal 
professionals." Id. § 420.20.lO(c). 

Merit selection panels are appointed by majority vote of the district judges. Id 
§ 420.30.20(a). The panel must be comprised of no fewer than seven members, at least two 
of whom must be non-lawyers. Id. § 420.30.20(a) & (c)(l). Federal judges and district court 
staff cannot be appointed to the merit selection panel, id. § 420.30.20(c)(3), but may advise 
the panel, Exhibit 8, Selection of Magistrate Judges at 17. "To further efforts to achieve 
diversity in all aspects of the magistrate judge selection process, the court is encouraged to 
appoint a diverse merit selection panel." Id. § 420.30.20(e). 

"The panel must examine all applications and may, in its discretion, personally 
interview applicants." Id. § 420.30.30(d). The panel must "make an affirmative effort to 
identify and give due consideration to all qualified applicants without regard to race, color, 
age (40 and over), gender, religion, national origin, or disability." Id. After assessing the 
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qualifications of each of the applicants, the panel "must designate those individuals whom 
the panel considers best qualified," id. § 420.30.30(e), recommending to the court for 
consideration "individuals whose character, experience, ability, and commitment to equal 
justice under the law fully qualify them to serve as a U.S. magistrate judge," id. 
§ 420.30.l0(a). 

The judges "must select from the list provided by the panel." Id. § 420.40.10. If no 
applicant receives a majority vote of the district judges, the court must request a second list 
of five names. The court is then free to select from either list. Id. 

The judiciary's commitment to diversity is emphasized in its guidance on the 
magistrate judge selection process: 

The essential function of courts is to dispense justice. An 
important component of this function is the creation and 
maintenance of diversity in the court system. A community's 
belief that a court dispenses justice is heightened when the court 
reflects the community's racial, ethnic, and gender diversity. 

Exhibit 8, Selection of Magistrate Judges at 28 ( quoting Judicial Conference Committee on 
Judicial Resources and Diversity Subcommittee). 

Consistent with this commitment, "[t]he merit selection panel is obligated, under the 
Judicial Conference's selection and appointment regulations, to give due consideration to all 
qualified applicants for a magistrate judge position, particularly those from underrepresented 
groups." Id 

The same commitment is reflected in the correspondence authorizing the chief district 
judge to fill the district's 2015 magistrate judge position. That correspondence encourages 
continuation of"efforts to achieve diversity not only in the final selection of a new magistrate 
judge, but in all aspects of the magistrate judge selection process." Exhibit 6, Special 
Counsel Report at 29 (quoting Letters from Conference Committee to Chief District Judge, 
April 30, 2015). 

C. THE MAGISTRATE JUDGE SELECTION PROCESS IN PRACTICE 

The investigation examined the district's actual practices for advertisement of 
positions, choosing of merit selection panelists, and selection of magistrate judges in 20 I 0, 
2014, and 2015, in light of the formal rules governing magistrate judge selection. Exhibit 6, 
Special Counsel Report at 12-13. 

1. Advertisement of Positions 
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For each hiring cycle, the district court advertised the positions in a regional legal 
periodical, on the U.S. Courts' website, on its own website, and through the district court's 
email subscription list. The public notice included the statement: "An affirmative effort will 
be made to give due consideration to all qualified candidates, including women and members 
of minority groups." Id. at 13. Notice of the 2015 vacancy was also sent to the state bar 
association for posting on its website, although it does not appear that the notice was sent to 
specialized state and local bar associations and interest groups that focus on women and 
minorities. In addition, the chief district judge stated that less formal means of notice were 
used, including notifying the state's U.S. Senators. Id. Special Counsel noted that one judge 
gently questioned the sufficiency of the notice, particularly in light of the fairly small 
applicant pool for the 2015 vacancy (26 applicants). Id at 14. 

2. Choosing the Merit Selection Panelists 

The judges described the choosing of merit selection panelists as a collaborative 
effort, with the chief district judge soliciting input at weekly judges' meetings in order to 
identify individuals able and willing to assist in the selection process. Id. at 14. The district 
court reused as many panelists as were willing to serve on a subsequent panel, with the result 
that a significant number of panelists served on more than one panel and four panelists 
served on all three panels. Id. The use of "standing panels" is approved in official guidance 
on the topic, which permits courts to use a panel to consider applicants for more than one 
position or for multiple reappointments. Exhibit 8, Selection of Magistrate Judges at 18. The 
district court used nine-member panels (two more than the minimum number), with the 
requisite two non-attorney members. 

In accordance with the encouragement "to appoint a diverse merit selection panel," 
3 Guide to Judiciary Policy§ 420.30.20( e ), at least two members of each panel were African 
American and each panel included a least three women, including at least one African
American woman. Two African-American women served on the 2010 and 2015 panels, and 
the 2014 and 2015 panels included an Asian-American member. Exhibit 6, Special Counsel 
Report at 15. The district court also considered the geographic location of the vacancy in 
constructing its merit selection panels. Id. 

3. 2010 Selection Process 

The 2010 merit selection panel screened applicants for two contemplated positions. 
Id. at 16. The district court received 49 applications, including one from complainant. Id. at 
Exhibit 6, Letter from Panel Chair to Chief District Judge, Sept. 23, 2010.4 The panel 

4 Although there was some confusion in the records for the 2010 hiring process, the total 
number of applicants for the two contemplated positions was 49, as stated in the letter from 
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members individually reviewed the applications and ranked their top ten or so candidates. 
This process resulted in a list of 15 candidates to be interviewed by the panel. Id. at 15-16. 
Complainant was not on this list. Following the interviews, the panel forwarded a list of six 
finalists to the district court. 5 Id. at 15-16. 

The six finalists possessed impressive qualifications in terms of academic background 
and relevant experience. The judges interviewed all six finalists and selected two. One 
position was filled in 2011, and the other was filled in 2012. Id. at 16. 

4. 2014 Selection Process 

The district court received 40 applications for the 2014 magistrate judge vacancy, 
including an application from complainant. Id. at 17. After receiving copies of the 
applications, the panelists ranked their top ten candidates. The panel chair tallied the results 
and, finding a clear delineation between the top 12 and the remaining candidates, 
recommended interviewing the top 12 candidates. Id. The chair noted: "On gender 
diversity, only two of our 12 are women, but only 11 of the 40 who applied are women, and 
note that all of the current magistrates [in the division] are women."6 Id. Complainant was 
not on the list of candidates to be interviewed. The panelists interviewed the 12 candidates 
and recommended five finalists to the district judges. The finalists again exhibited 
impressive credentials. Id. The district judges interviewed the five finalists and selected one 
from among them for appointment to the position. 

5. 2015 Selection Process 

The district court received 26 applications, including one from complainant. Id. at 18. 
At the request of the panel chair (who also served as panel chair for the 2014 selection 
process), the panelists ranked their top ten candidates. After tallying the results, the chair 
recommended that the panel interview 11 candidates. The chair emphasized that no one 
outside the top 11 "had more than three votes in their favor, and none had any first-place 
votes." Id. He asked the panelists to contact him if they felt there was an injustice that 
should be remedied before interviews were scheduled. The list did not include the 
complainant. Id. 

the panel chair to the chief district judge. 
5 The panel recommended six finalists rather than five because the district court contemplated 
filling two positions. See Exhibit 8, Selection of Magistrate Judges at 30 (the court should 
direct the panel to recommend more than five finalists if more than one position is to be 
filled). 
6 Sine~ the application materials generally do not identify the applicant's race, information 
addressing the racial diversity of the interview list was not available to the panel. 
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The panelists interviewed the top 11 candidates and recommended five to the district 
judges. The panel's recommendations continued the trend of impressively credentialed 
finalists. Id The district judges interviewed the five finalists and selected one from among 
them for appointment to the position. Id at 19. 

D. IS THERE EVIDENCE OF JUDICIAL PRESELECTION OF CANDIDATES? 

The investigation next looked for any evidence of judicial preselection of candidates. 
This inquiry focused on: ( 1) the relationship between the judges and the merit selection 
panelists, (2) the merit selection panelists' deliberative process, (3) judicial involvement in 
the merit selection panels' deliberations, and ( 4) judicial selection from the finalist list. Id. at 
19-28. 

I. Relationship between the Judges and the Merit Selection Panelists 

The investigation disclosed significant professional connections between some of the 
judges and some of the merit selection panelists, including service together on the state court 
bench, in a law firm, or at the U.S. Attorney's Office; prior service by a panelist as a law 
clerk to a judge; and prior litigation experience before the judge or with the judge as co
counsel. Id These connections were, however, of the type to be expected in a process in 
which panelists are selected by the judges from among the local legal community. There was 
no evidence of connections between the panelists and the judges beyond these largely 
inevitable professional connections. Id. 

2. The Merit Selection Panel Deliberative Process 

To educate panel members on the selection process, the district court sends the 
panelists the pamphlet, Selection of Magistrate Judges (Exhibit 8). Although the pamphlet 
includes guidance on evaluating magistrate judge qualifications, panelists referred only 
sporadically to the pamphlet in describing what they were looking for in a candidate. Id. at 
20-21. Panelists said they sought "candidates who would be effective at tasks typically given 
to magistrate judges, such as resolving complex discovery disputes and settling cases." Id 
Subjective traits, "such as whether a candidate could 'command a room' or effectively push 
parties toward settlement," were also significant to their selections. Id. 

Panel members also received guidance from the chair on the review process and on 
any questions that arose. Id at 20. For example, the chair of the 2015 merit selection panel 
offered the following guidance to new non-attorney members on the qualities to look for: 

I like to see good academic qualifications; a high level of 
achievement in whatever area oflaw the candidate is practicing; 
both civil and criminal experience is very helpful but by no 
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means necessary; time in the courtroom is a huge help, though 
we all recognize that trials are dwindling, so measures like 
"number of trials" can't be judged in the same way as when 
many of us were coming up through the ranks; and finally, some 
evidence of ability to empathize with the litigants who'll come 
through the courthouse, for whom the magistrate-judge is often 
the face of the judiciary. During the last process, in the Spring of 
2014, we were very interested in private practice ( as opposed to 
solely government) experience as one way of gaining that 
empathy. 

Id at Exhibit 4, Email from Panel Chair to Panelists, Sept. 23, 201 S. When asked by a non
attorney member the weight to be given experience as an administrative law judge, the 20 IS 
panel chair answered: 

I think you're right to include having been an ALJ as just one 
factor among many. While it can be an advantage, it's a fairly 
different job, much easier to obtain at a younger age than most 
other positions that have 'judge" in the title, and it can actually 
be a disadvantage for some if they've been an ALJ in some very 
specialized area. 

So I find that on the whole the ALJ candidates are not as 
qualified for the job we're helping to select as candidates who, 
for example, have both civil and criminal experience in our 
federal courts. 

Id. at Exhibit 5, Email from Panel Chair to Panelist, Oct. 17, 2015.7 

In light of the significant role played by the chair, the investigation looked for any 
evidence that the chair was influencing the process on behalf of the judges. He found no 
evidence that the panel chairs were substituting their own candidates for those who received 
the most votes - the interview lists circulated by the chairs corresponded with the panelists' 
own preferences and contained no surprises. Id at 22. The panelists likewise indicated that 
the finalist lists forwarded to the court, on which they were copied by the panel chairs, 
accurately reflected the panel's recommendations. 

3. Judicial Involvement in the Merit Selection Panels' Deliberations 

7 Recall that a substantial portion of complainant's relevant experience is as an ALJ. 
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Judicial preselection of candidates would require that the judges have some 
knowledge of the applicants' identities, apply pressure in favor of their preferred candidate, 
and cause the panelists to place the judges' preferred candidate on the finalist list. 

Investigation disclosed that the judges could, if interested, learn who was applying for 
the position. Applications are submitted to the clerk's office, which maintains a master list 
that a judge could review upon request.8 See Exhibit 8, Selection of Magistrate Judges at 23-
24 (noting that nothing in the Regulations prohibits disclosure of the names of the applicants 
to the district judges). In addition, the panel chair may share information with the district 
court in the course of scheduling the panel's interviews or keeping the district court updated 
on the panel's progress.9 Or, the judge might learn of a candidate's application directly from 
the candidate. Exhibit 6, Special Counsel Report at 23-24. 

Although the district judges may know who is applying, there was little evidence that 
they attempted to influence the panelists' selections. According to the chair of the 2014 and 
2015 panels, "never in a million years" would a judge pressure him to select a particular 
candidate. Id. at 25. Likewise, the chair of the 2010 panel, referencing the stellar credentials 
of the panelists, observed that "no one was going to tell these panelists what to do." Id. A 
typical reaction from the judges' perspective was: "I'm very busy. Why would I do someone 
else's job"! Id. Another judge remarked that he could not imagine telling the panelists 
whom to select and did not think they would listen if he did. Id 

The investigation also examined whether the judges acted as references in a manner 
that pressured panelists to support a judge's preferred candidate. Id. at 25-26. Candidates 
are required to include on their applications three references familiar with their "professional 
qualifications and ethics" and three references familiar with their"personal character." Id at 
25. A district judge listed as a reference may, accordingly, be contacted by a panelist to 
speak to the candidate's professional qualifications, ethics, or personal character. The only 
evidence of this occurring was during the 20 IO selection process, when the panel chair 
contacted a district judge who was listed as a reference for the judge's former law clerk; the 

8 The district clerk and district human resources administrator stated that the judges rarely, if 
ever, asked to look at the list. The only judge who recalled reviewing the list was a chief 
district judge who reviewed it for the purpose of reassuring herself that there was a robust 
group of applicants. 
9 The district court human resources administrator was copied on panelists' votes during the 
2014 application process, and the panel chair emailed the panel's interview list to the chief 
district judge during the 201S application process. However, the human resources 
administrator did not tally or track the votes, and the chief district judge took the panel 
chair's email as a progress report and did not opine as to the merits of any of the candidates. 
Exhibit 6, Special Counsel Report at 24. 
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panel chair solicited the judge's views, as he would from any other reference.10 Id No other 
panelist interviewed by Special Counsel recalled discussing any candidate with any of the 
district judges over the course of the 2010, 2014, and 2015 selection processes. Id. at 25-26. 
The chair for the 2014 and 2015 panels recalled asking the chief district judge about the 
balance between magistrate judges with private practice versus government experience early 
in one of the processes but did not otherwise discuss the selection process, or the candidates, 
with any of the judges. Id. at 26. 

The interviews with the judges disclosed slightly more contact with the panelists. One 
judge recalled trying to contact a panelist about the list of finalists received from the panel 
but failing to connect. Id. Another judge recalled highlighting, for a non-attorney panelist, 
the qualifications of a candidate with whom he had worked in the U.S. Attorney's Office. Id. 
The judge, who is African-American, had recommended the non-attorney panelist, also 
African-American, for the 2014 panel. The candidate, who is Caucasian, was on the list of 
finalists recommended by the panel but was not selected by the judges for the 2014 vacancy. 
Id. The same judge thought he may have recommended the same candidate, along with an 
additional candidate, to a 2015 panelist. That panelist (an African-American female 
attorney) did not recall any such conversation. Id. The candidate with whom the judge had 
worked in the U.S. Attorney's Office was ultimately selected for the 2015 position. The 
other candidate the judge thought he may have recommended was not selected for interview 
by the panel. Id. 

No other judge-panelist communications regarding applicants, or even regarding 
judicially-preferred characteristics, were reported. Id. One panelist did recall that, in 
magistrate judge selection processes prior to the one complained about, a now-retired judge 
who is not among the judges named in the complaint, tried to influence him with respect to a 
candidate, saying "look at this person," and highlighting the person's qualifications. Id. The 
panelist emphasized however, that this had no effect, since the panelists "function 
independently" of the judges. Id. at 27. Thus, although there was some contact between the 
judges and panelists, such contact was sporadic, and panelists uniformly reported they did not 
feel pressured by the judges. Id. 

Even if the judges had tried to pressure the panelists, there was no evidence that they 
could or did influence the magistrate judge selection process. Id. The panelists, as a whole, 
possessed impressive professional credentials and were not readily susceptible to pressure. 
Their deliberations were conducted in secret, and every meaningful decision was made by the 
group. It would take a substantial portion of a panel acting in concert to place a judge's 
candidate on the list, and there was no evidence of anything ~f that nature occurring during 
the 2010, 2014, or 2015 process. Id. 

10 The judge's former law clerk was ultimately selected to fill the position. 
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Finally, it is worth noting that candidates with ties to the judges did not fare any better 
than other candidates. For example, a law clerk to one judge, a partner at another judge's 
former law firm, and another judge's friend from his time in the U.S. Attorney's Office did 
not make the finalist lists. Id. at 27-28. 

4. Judicial Selection from the Finalist List 

As the final step in each selection process, the judges interviewed all of the finalists 
recommended by the panels, deliberated among themselves, and chose a candidate from the 
list. Id. The judges' descriptions of what they were looking for varied, but the common 
thread was that they "sought magistrate judges who could effectively handle the sometimes 
complex tasks given to them, such as refereeing discovery disputes and mediating cases." Id. 

None of the judges reported anything improper about their selection process. Rather, 
the judges described the final selection process as "a solemn, collaborative deliberation that 
eventually resulted in the formation of a consensus around a particular candidate." Id. As 
one judge summarized, "the process is exactly what they say it is." Id. 

E. IS THERE EVIDENCE OF RACE OR GENDER DISCRIMINATION? 

Special Counsel sought out evidence of race or gender discrimination throughout his 
investigation, including whether the judges knowingly tolerated discrimination by the merit 
selection panels or exercised their own discretion in a manner that discriminated based on 
race or gender. 

None of the merit selection panelists believed race or gender discrimination played 
any role in the process. Id. at 29. One panelist stated: "I am African American so if there 
were a problem, I would have said something." Id. An African-American woman who 
practiced in large firms for decades and served on all three panels, described herself as finely 
attuned to issues of implicit bias and stated that she saw it as part of her duty to make sure 
that all candidates were being fully and fairly evaluated. Id. In particular, she pushed to 
make sure women and people of color were not being overlooked based on implicit bias or 
on the ground that they were not part of"the club." The panelist did not recall any resistance 
to her efforts to ensure that the process was inclusive. 11 Id. Another panelist who served on 
all three panels referred to this panelist as an outspoken voice who would not have tolerated 
any discrimination in the process. Id. 

None of the judges observed any signs of race or gender discrimination in the 
magistrate judge selection process. Discussion of race and gender did not enter into judicial 

11 Of the 16 finalists forwarded to the district court by the three panels, five were women 
(31 % ) and two were members of a racial minority ( 12.5% ). 
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deliberations on magistrate judge selection, although many judges indicated they were 
conscious of the need for a diverse bench. Id at 30. One judge expressed the view that it 
would be just as impermissible to consider race or gender as a favorable consideration as it 
would be to use it to exclude a candidate. Some judges also suggested that their consideration 
of diversity when selecting merit selection panels sufficiently addressed the issue. Id. 

None of the judges indicated that race or gender considerations played a role in their 
selections.12 Id A firm conviction that the process was not discriminatory was shared by all 
the judges, including female judges and judges who are themselves members of racial 
minority groups. The judges uniformly described the process as fair, effective, and 
nondiscriminatory. Id. One judge stated the process is "as good a process as we could have 
devised," and another judge praised it as "without an ounce of politics." Id. 

IV. FINDINGS OF THE SPECIAL COMMITTEE 

A. APPLICABLE STANDARDS 

The Judicial Conduct and Disability Act provides an administrative remedy for 
"conduct prejudicial to the effective and expeditious administration of the business of the 
·courts." 28 U.S.C. § 351(a). The Code of Conduct for United States Judges, while not a set 
of disciplinary rules, sets out the conduct expected of judges, including: "uphold the integrity 
and independence of the judiciary," Canon 1; "respect and comply with the law," Canon 
2(A); act in a manner "that promotes public confidence in the integrity and impartiality of the 
judiciary," Canon 2(A); "not allow family, social, political, financial, or other relationships 
to influence judicial conduct or judgment," Canon 2(B ); not "lend the prestige of the judicial 
office to advance the private interest of the judge or others," Canon 2(8 ); and "exercise the 
power of appointment fairly and only on the basis of merit, avoiding unnecessary 
appointments, nepotism, and favoritism," Canon 3(B)(3). 2A Guide to Judiciary Policy ch. 
2, Code of Conduct for United States Judges (2014), http://www.uscourts.gov/judges
judgeships/code-conduct-united-states-judges. 

Complainant's allegations that the judges discriminate against African-American 
female candidates and use the formal, advertised magistrate judge selection process as a 
facade to mask their preselection of favored candidates are allegations that, if proven, would 
violate Canons 1 through 3 and constitute conduct prejudicial to the effective and expeditious 
administration of the business of the courts. 

The Judicial Conduct and Disability Act does not set forth the standard of proof to be 
used in misconduct cases. Prior special committees in this Circuit have applied a clear and 

12 From the 16 finalists forwarded to the court by the three panels, the judges selected three 
Caucasian men and one Caucasian woman for the positions. 
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convincing standard of proof. See In re Judicial Complaint, No. 05-904 7 ( 4th Cir. Jud. 
Council 2007) (adopting clear and convincing standard); No. 04-13-90029, see also In re 
Judicial Complaint (4th Cir. Jud. Council 2013) (applying clear and convincing standard). 
As set forth below, the conclusion in this case is the same under either a clear and convincing 
standard or a preponderance of the evidence standard of proof. See In re Charges of Judicial 
Misconduct, 169 F.3d 762, 767 (D.C. Cir. Jud. Council) (reserving question of standard of 
proof). 

B. THE JUDGES COMPLIED WITH THE LAW 

The Federal Magistrates Act and Judicial Conference Regulations implementing the 
Act set forth a well-defined process for publicizing magistrate judge positions, appointing 
diverse merit selection panels, and selecting magistrate judges from among the candidates 
recommended by those panels. 28 U.S.C. § 63 l(b)(S); 3 Guide to Judiciary Policy§§ 420.10 
-420.40. The design of the system protects the integrity and independence of the selection 
process, emphasizes equal opportunity, and prevents appointments based on favoritism. 

The judges adhered to the design of this system in all its aspects. All participants in 
the process demonstrated a commitment to performing their responsibilities in accordance 
with the letter and spirit of the law and acted in a manner that promoted public confidence in 
the integrity and impartiality of the judiciary. There was no evidence of misconduct. 

The absence of any misconduct does not mean that a larger, more diverse pool of 
applicants could not be achieved in the future through broader advertisement of positions, as 
was noted by some judges during the investigation. In addition to the methods of 
transmission used by the district court, the regulations encourage transmission of the notice to 
state and local bar associations and interest groups that focus on women and minorities as 
well as publication of the notice in a general local newspaper. Id § 420.20.l0(b) & (c). 

Moreover, although the use of standing panels is authorized by the relevant guidance, 
in this instance it may have negatively impacted complainant's opportunity for appointment 
(or at least an interview). As we've noted, four panelists served on all three selection panels. 
One such panelist, who served as panel chair in two instances, appears to have devalued prior 
ALJ experience in considering applicants and shared his views with a lay member of one 
panel in response to a specific question on the subject. While we find nothing improper 
about any of this, the district should consider whether its selection process could be improved 
by bringing fresh faces to each merit selection panel. 

C. THERE WAS NO PRESELECTION 

The district's adherence to the merit selection panel process left little room for 
preselection to enter into the appointment of magistrate judges. Although complainant 
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claimed that the judges employed the merit selection process in name only and, in actuality, 
based their hiring on favoritism, there was no evidence to support this claim. 

The evidence disclosed only three communications between the judges and panelists 
about the magistrate judge candidates. In one instance, the panel chair solicited comments 
from a judge listed as a reference for an applicant. That communication was a regular part of 
the panel's process and did not turn a merit selection process into an appointment based on 
favoritism. See Commentary to Canon 2B, Code of Conduct for United States Judges 
("Judges may participate in the process of judicial selection by ... responding to official 
inquiries concerning a person being considered for a judgeship."). 

In the other two instances, a judge volunteered a positive recommendation for 
candidates with whom he was familiar. In doing so, the judge was sharing information with 
the panel member rather than attempting to have his candidates placed on the list of finalists. 
The size of the panels and the confidentiality of their deliberations were sufficient to ensure 
that the judge's recommendation would not unduly influence the selection process. 
Accordingly, the judge's unsolicited recommendations did not interfere with the effective 
operation of the panel or amount to misconduct. Unsolicited recommendations, as compared 
to responses to reference requests, are, however, more readily perceived as an attempt to 
influence the panel and are better avoided. Cf 2A Guide to Judiciary Policy § 220, 
Committee on Codes of Conduct Advisory Opinion No. 59, Providing Evaluation of Judicial 
Candidate to Screening or Appointing Authority (Jud. Conf. 2009), 
http://www.uscourts.gov/rules-policies/judiciary-policies/code-conduct/published-advisory
opinions (judge should not "initiate communications with an appointing authority for the 
purpose of seeking, as a favor, the appointment of the judge's friend or acquaintance"). 

The ~vidence showed that the judges did not attempt to influence the panels and that 
the panels would not, in any event, have permitted any interference with their independent 
consideration of the candidates. The power of appointment was, in fact, exercised on the 
basis of merit rather than favoritism. 

D. NO EVIDENCE OF DISCRIMINATION 

The investigation failed to disclose any evidence of discrimination in the selection 
process. An African-American female panelist who served on all three panels saw it as part 
of her duty to make sure that women and people of color were not being overlooked based on 
implicit bias or on the ground that they were not part of the club. Other panelists confirmed 
that race and gender played no role in their deliberations. The judges, including female 
judges and judges who are themselves members of racial minority groups, uniformly 
described the process as fair, effective, and nondiscriminatory. There was no evidence that 
the judges engaged in misconduct by discriminating against complainant or any other 
candidate. 
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Although there was no evidence of discrimination, a non-diverse bench can cause 
even non-discriminatory actions to be perceived as discriminatory. As noted by Special 
Counsel, a number of judges and merit selection panelists "expressed frustration that the 
federal bench, including the magistrate judges, do not better reflect thecommunity.tt Exhibit 
6, Special Counsel Report at 8. For the magistrate judge bench to reflegt "the community's 
racia~ ethnic, and gender diversi~," Exhibit 8, Selection of Magistrate Judges at 28, ongoing 
efforts will be required from the district court to expand its public notice of positions and to 
identify and give due consideration to all qualified applicants, particularly those from 
underrepresented groups. 

E. CONCLUSION 

Investigation disclosed that the judgt?S c~mplied with the law, did not preselect · 
candidates, and did not engage in discrimination. No evidence was found to support · . 
complainant's claims that the merit selection process was a sham used to conceal judicial 
preselection of candidates based on favoritism and discrimination. 

The Special Committee unanimously recommends dismissal of the complaint as to all 
named judges. Copies of this report shall be sent to the named judges purs~nt to Judicial 
Conduct Rule l S(b ). The judges may file a response with the circuit clerk within 21. days of 
tiling of this report. Judicial Conduct Rule 20(a). Pursuant to Rule 20(a), the judges also 
have the right to present argument, personally or through counsel, written or oral, as 
detennined by the Judicial Council, and should notiiy the circuit clerk within 21 days if they 
wish to present argument. Notice of the filing of this report shall be sent to complainant 
pursuant to Judicial Conduct Rule 16. A copy of this report shall be sent to the Committee 
on Judicial Conduct and Disability pursuant to Judicial Conduct Rule 17. 

Respectfully submitted: 

~2-~-w (~uit.fuge 
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