
FILED:  April 26, 2018

In the Matter of 

Judicial Complaints 

Under 28 U.S.C. § 351 

UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

* 
Nos. 04-16-90037 

* 04-16-90091 

* 

MEMORANDUM AND ORDER 

Complainant was convicted, following a jury trial, on charges of traveling or using 

a facility in interstate commerce to promote a prostitution business enterprise, production 

of child pornography, sex trafficking of a minor, kidnapping, sex trafficking by force or 

coercion, and witness tampering. He filed these judicial complaints against the district 

judge who presided over his criminal proceedings, alleging that the judge conspired with 

the prosecution to deny complainant a fair trial, conspired to have transcripts altered and 

audio-recordings destroyed to conceal judicial misconduct and error, imposed sentence 

while complaints were pending against the judge, and permitted deputy marshals to 

choke him in open court. 1 28 U.S.C. §§ 351-364. 

1 These are complainant's third and fourth judicial complaints against the district 
judge based on the judge's conduct in complainant's criminal case. Complainant's first 
two complaints were dismissed as directly related to the merits of the judge's rulings and 
as lacking in factual support for a claim of misconduct. See In re Judicial Complaint, No. 
04-15-90082 (Nov. 19, 2015), review denied (Jan. 19, 2016); In re Judicial Complaint, 
No. 04-16-90013 (Feb. 17, 2016), review denied (Apr. 11, 2016). 



In support of his claim that the judge conspired with the prosecutors to deny him a 

fair trial, complainant asserts that he overheard the following comments by one 

prosecutor, presumably to the other prosecutor, during a break in trial: 

[The judge] let us get away with the 2251 violation and that's 
like ... (inaudible) so sky is the limit, lets introduce it, 
(inaudible) he said do whatever it takes to nail him 
(inaudible) as long as [defense counsel] doesn't object he'll 
probably let us introduce anything (inaudible). I'd say he 
hates him more, I would've been fine with (inaudible) [The 
judge] wanted life on the table (inaudible) yes he does, he 
does (inaudible) when he said that, I thought are you the 
prosecutor or am I. (laughing). 

Furthermore, during the conversation, the prosecutor 
mentioned [the judge's] decision to deny all motions as 
untimely, in a conspiratorial capacity. 

(No. 04-16-90037, complaint at 1-2). 

Upon inquiry regarding this claim, the prosecutors denied that the comments 

allegedly overheard by complainant were ever made, and the judge and prosecutors 

denied engaging in any ex parte conversation or conspiracy. The comments complainant 

attributes to the prosecutors do not identify any conspiracy with the judge, and 

complainant' contention that the judge's rulings reflect bias and conspiracy is both 

unsupported by the record and insufficient grounds for a misconduct claim. See In re 

Doe, 640 F.3d 869, 873 (8th Cir. 2011) (allegation of bad acts or motive must be 

supported by evidence apart from the merits of the judge's rulings). 

Upon inquiry regarding complainant's claim that the judge conspired to have 

transcripts altered and audio-recordings of the trial destroyed to conceal judicial 

misconduct and error, the judge and prosecutors denied engaging in a conspiracy to alter 
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transcripts or destroy audio-recordings. The court reporter certified the accuracy of the 

transcripts and stated that she deleted her back-up audio files of the trial because this is 

her usual practice upon completion of transcripts. See Guide to Judiciary Policy, Vol. 6, § 

510.40.IO(c) (back-up audio-recordings used to augment steno notes are the personal 

property of the court reporter). 

The record reflects that complainant raised the following challenges to the 

accuracy of the transcripts in his criminal case: 

1) The transcript inaccurately recited the language used by the district judge in 
denying complainant's motion to suppress; 

2) The transcript inaccurately recounted D.T. 's testimony regarding her initial 
contacts with complainant; 

3) The transcript omitted testimony from another witness that complainant beat 
her; 

4) The transcript omitted a reference to abortion; 

5) The transcript omitted complainant's attempts to object to the reference to 
abortion; 

6) The transcript inaccurately reported that complainant's counsel objected to a 
reference to abortion and that the judge sustained the objection; 

7) Two lines were added to a witness's testimony; 

8) Testimony that the complainant looked up torture on an iPad was altered to 
reference a tablet computer instead of an iPad; 

9) Six lines were added to a witness's testimony; 

10) Testimony regarding a witness's observations that a shower was not running 
when he entered the bathroom and that a closet door was open was altered; 

11) Testimony regarding a rape allegedly committed by a client was omitted; 
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12) Testimony that three separate DNA profiles were identified was omitted; 

13) A witness's reference to an abortion was omitted; 

14) Complainant's attempts to object to testimony were omitted; 

15) The prosecutor's reference during closing argument to a witness's testimony 
that complainant visited her in the hospital following her abortion was 
omitted; 

16) The transcript inaccurately reported that during closing argument the 
prosecutor referenced a witness's testimony that complainant kidnapped her 
for revenge; and 

17) Appellant's statement at sentencing that he was being choked in open court 
was omitted from the transcript. 

The court reporter compared the challenged portions of the transcript with her original 

stenographic notes and again certified the accuracy of the transcripts, and the district 

judge denied the motion for correction. 

Like his allegation that the judge conspired with the prosecution to deny him a fair 

trial, complainant's allegation that the judge conspired to have transcripts altered and 

audio-files destroyed to conceal evidence of judicial misconduct and error is without 

factual support. The transcript alterations alleged by complainant conceal neither judicial 

error nor judicial misconduct, and retrieval of the deleted audio-files, as requested by 

complainant, would provide no evidence that the judge conspired to alter the transcripts. 

With regard to complainant's claim that the judge sentenced him while his judicial 

complaint and Bivens action were pending, the district court's records do not reveal a 

pending Bivens action; however, one of complainant's judicial complaints was pending at 
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the time of sentencing.2 A judge's decision not to recuse himself is a merits-related 

determination that is outside the scope of misconduct review absent evidence of improper 

motive, see Rule 3(h)(3)(A), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings, or willful indifference to the law, see In re Judicial Conduct and Disability, 

517 F.3d 558, 562 (U.S. Jud. Conf. 2008). Where, as here, a judicial complaint is subject 

to dismissal, a judge's failure to recuse is not evidence of improper motive or willful 

indifference. See Advisory Opinion No. 103 (Committee on Codes of Conduct 2009) 

(recusal not required if judicial complaint meets one of the statutory grounds for 

dismissal). 

With regard to complainant's allegation that the judge permitted the deputy 

marshals to choke him in open court, the sentencing transcript reflects the following: 

THE COURT: Well, [the defendant] was found guilty by a 
jury on August 11, 2014, of the ten counts in the indictment. 
And since that time he filed a number of letters and pleadings, 
pro se, raising legal issues -

THE DEFENDANT: Which you ignored --

THE COURT: -- and complaining about appointed counsel. 
This Court has reviewed the pending motions and found them 
to be without merit. And specifically with respect to his 
objections to the magistrate judge's denial of counsel's motion 
to withdraw. 

Pursuant to Federal Rule of Criminal Procedure 59(a), 
the Court finds that it is not contrary to law, clearly 
erroneous. 

2 At the time of complainant's sentencing, complaint Nos. 04-15-90082 and 
04-16-90013 had been dismissed, and complaint No. 04-16-90091 had not yet been filed. 
Complaint No. 04-16-9003 7 was under initial review by the chief judge. 
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I've listened to you --

THE DEFENDANT: This man is threatening me in open 
court. 

THE COURT: -- [Defense counsel], before this court today. I 
find that any further conflict --

THE DEFENDANT: -- grabbing my hand. Why? 

THE COURT: -- between the defendant and you, is a result of 
defendant's behavior --

THE DEFENDANT: Okay. What are you -

THE COURT: -- not your own. 

THE DEFENDANT: Why are you twisting my arm up 
behind. 

THE COURT: And I'll deny the motion to withdraw. 

DEFENSE COUNSEL: Yes, sir. 

THE COURT: [The defendant] appears to be acting 
disruptively for purposes, it appears to the Court, of delaying 
or thwarting these proceedings. He's been forcibly removed 
by the marshals. 

(The defendant was escorted from the courtroom at 
2:09.) 

THE COURT: [Defense counsel], you are his representative. 
I guess we will take a short break in the hopes that [ the 
defendant] can find it within himself to participate in a[n] 
appropriate way. If he can't, I think the only thing for us to 
do is to set him up with video/audio capabilities of following 
these proceedings. 

[ 15-minute recess] 

THE COURT: All right. Let's come back into session. 
Prior to the recess I'd [engaged] in a conversation with 

[ defense counsel] with respect to his representation and the 
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status of pro se motions filed by [the defendant], both with 
respect to legal issues as well as his appointed counsel. And 
during that period of time [ the defendant] was disruptive to 
such an extent that he had to be escorted out of the courtroom. 

THE COURT: And [deputy marshal], if you would put on the 
record what happened during the time period that I was 
making the introductory remarks at this sentencing hearing. 

DEPUTY MARSHAL: At the time the defendant was 
interrupting you as you were addressing the court. He was 
asked not to disrupt the proceedings by [ another deputy 
marshal], at which time he continued to disrupt the 
proceedings by not obeying the commands by [the deputy 
marshal] to remain quiet while proceedings were going on. 

At which time [both deputy marshals] had to restrain 
him and remove him from the courtroom after he repeatedly 
refused to listen to our commands to be quiet and not to 
disrupt the proceedings, at which time we escorted him out of 
the courtroom. 

THE COURT: Thank you. 
I find that the actions of the Marshals were entirely 

appropriate and necessary. That the conduct was disruptive, 
and as a result of that conduct that [the defendant] forfeited 
his right to be present. He was then taken to a holding cell 
and was -- the holding cell was fitted with equipment in order 
to let [the defendant] observe visually and hear audibly the 
proceedings that have gone forward. 

[The defendant] will be welcome by this Court to 
participate, personally, if he can assure the Court that he will 
conduct himself in a way that's not disruptive . 

. . . , do you understand your opportunity to be present 
during the sentencing hearing, provided that you behave 
yourself appropriately? 

THE DEFENDANT: Is this a -- is there a mic down here? 
Can you hear me? 

THE COURT: So the question to [the defendant] is whether 
or not you wish to participate, personally, in the proceedings 
going forward. 
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THE DEFENDANT: Well, I said I did. 

THE COURT: You wish to participate in your sentencing 
hearing? 

THE DEFENDANT: Of course. I wish to participate in any 
proceeding against me, absolutely. 

THE COURT: And will you commit to acting appropriately 
and not being disruptive? 

THE DEFENDANT: Absolutely. I mean, I was choked by the 
Marshals for nothing. So -- I mean, I don't believe that I was 
disruptive. But, yes, of course. 

THE COURT: All right. We're going to try this again. 
I would direct the marshals to bring [ the defendant] to 

the courtroom at this time. 

THE DEFENDANT: Can you not send [one of the Deputy 
Marshals]. He's the one that choked me, almost broke my arm 
and pulled me and wants to hurt --

THE COURT: I'm directing the marshals to get [the 
defendant] and to use the restraints necessary to bring him 
back up. 

(Sentencing transcript at 2-7). 

Upon inquiry into complainant's allegation that the judge permitted the deputy 

marshals to choke him in open court, the judge, prosecutor, and defense counsel all stated 

that they did not observe the deputy marshal use more force than necessary to restrain 

complainant, who was being disruptive. The deputy marshal stated that he grabbed 

complainant by his uniform smock and, with assistance from the other deputy, pulled 

complainant's arms behind his back and placed him in a headlock to remove him from 

the courtroom. Both marshals stated that they used only such force as was necessary to 
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restrain and remove complainant from the courtroom and that he was not snatched by the 

throat, choked, or gouged. 

Upon inquiry to five potential witnesses identified by complainant, one witness 

was located who attended the sentencing. 3 That witness stated that, after the judge told 

complainant to sit down, the complainant continued to say things under his breath and the 

situation escalated. The witness observed one of the security guards put his hand on 

complainant's chest and whisper something in his ear; he then heard complainant state 

that the guard choked him. The security guards then removed complainant from the 

courtroom. The witness stated that he could see the security guard's initial placement of 

his hand on complainant's chest but could not tell if the guard's hand subsequently 

moved to around complainant's neck. 

Complainant's allegation that the judge allowed the deputies to choke him or 

otherwise use excessive force is unsupported by the evidence. Rather, the evidence fully 

supports the judge's finding that the force used to control complainant was necessary and 

appropriate. Complainant's allegation that the sentencing transcript was altered to 

remove his statement that he was choked does not change this conclusion, particularly in 

light of the fact that the same statement was made at a subsequent point in the transcript. 

3 Three of the proposed witnesses responded that they did not attend the 
sentencing, and the final proposed witness could not be located. 
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As complainant has failed to present evidence that would support his claims of 

judicial misconduct, these judicial complaints are dismissed. See 28 U.S.C. 

§ 352(b )(1 )(A)(iii). 

IT IS SO ORDERED. 
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