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UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

In the Matter of a * 
No . 04-16-90051 

Judicial Complaint * 

Under 28 U. S . C. § 351 * 

MEMORANDUM AND ORDER 

Complainant filed this judicial complaint pursuant to the 

Judicial Conduct and Disability Act , 28 U. S.C . §§ 351-364, 

against the district judge who presided over his criminal case . 

The Act provides for initial r eview of a judicial complaint by 

the chief judge to determine whether it may properly be 

dismissed or concluded or whether the complaint should be 

referred to a special corrunittee for investigation and report to 

the Judicial Council . 1 28 u. s.c. § 352(b) & (c) . For the 

reasons stated below, this judicial complaint will be concluded 

on the basis that appropriate corrective action has been taken . 

28 u.s.c. § 352(b) (2) . 

1 The chief judge having recused himself in this matter , 
responsibility for initial review of the complaint is assigned 
to the most- senior active circuit judge not disqualified . Rule 
25(f) , Rules for Judicial-Conduct and Judicial-Disability 
Proceedings . 



I. 

The judicial complaint allegations arise out of comments 

made by the subject judge during a hearing on complainant ' s 

motion for new counsel, held prior to his arraignment on armed 

bank robbery charges . 2 During the course of that hearing , the 

2 The complaint objects to the following comments by the 
judge : 

COURT : We'll try to figure out what to do with 
this thing . The other guy . .. has pled in and 
he's going to be a witness . He ' s going to nail him 
and tell everything they did together. So it's an 
open and shut case . 

COURT : He ' s historically gone to trial every 
t i me he has been arrested . That ' s his MO . So he's 
probably not going to break that pattern . 

So we ' ll try him in .... You got all your 
people down there, it will take us a day or two, 
then he'll get life in prison . . 

COURT : He ' s taken very case that he ' s ever been 
charged with in any court to jury trial . I don ' t 
think he ' s going to alter that , but I don ' t know any 
better . 

COURT : It ' s an easy case ... . 
COURT : It was the [bank] right Lhere across 

from the courthouse , smack in the dead middle of 
[town] . They went in and robbed it . Do you have 
pictures too? 

AUSA : They had masks on but they were caught , I 
think 8 miles from the bank and five minutes later . 

COURT : With the stuff? 
AUSA : Yes sir . 

(Hearing tr . at 2- 3, 11, 13). 
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judge commented that complainant was unlikely to plead guilty 

because he had "historically gone to trial every time ," that the 

case against complainant was "open and shut," and that the trial 

would last "a day or two , then he' 11 get life in prison ." 

(Hearing transcript at 2-3) . The court a l so detailed the 

government ' s evi dence against complainant . (Hearing transcript 

13) . 

Complainant ultimately decided to plead guilty and was 

sentenced to 150 months ' i mprisonment . Complainant appealed his 

conviction and sentence, and this judicial complaint was placed 

in abeyance pending the outcome of his appeal . 

Finding that the judge 's comments constituted improper 

judicial involvement in plea negotiations and plain error under 

Fed . R. Crim. P . ll(c) (1) , 3 the court of appeals vacated 

complainant ' s guilty plea . (S lip op . at 2) . In so holding , the 

court found that " [w] hen a defendant , before he has even been 

arraigned, is told by the court -- the neutral arbiter -- that 

he will certainly be convicted and receive life in prison, the 

fairness , integrity , and public reputation of that proceeding 

3 "An attorney for the government and the defendant ' s 
attorney , or the defendant when proceeding pro se , may discuss 
and reach a plea agreement . The court must not participate in 
these discussions . " Fed . R. Crim. P. 11 (c) (1) (emphasis added) . 
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are all gravely damaged ." (Slip op . at 11) (citing Puckett v . 

United States, 556 U. S . 129, 135 (2009) and United States v . 

Bradley, 455 F . 3d 453 , 460 (4th Cir . 2006)) . The court 

characterized the judge 's comments as " astonishing and wholly 

inappropriate" and the judge ' s behavior as " anti t hetical to the 

very role that the court is meant to serve ." (Slip op. at 11) . 

On remand from the court of appeals , the district judge has 

withdrawn from the case, and it has been reassigned to another 

judge . 

As relief i n this judicial complaint proceeding , 

complainant asks that the charges against him be dismissed . He 

maintains that the subject judge ' s conduct undermined the 

integrity of the criminal proceedings to the point that he 

cannot get a fair trial and that the U. S . Attorney is seeking 

maximum pu nishment in retaliation for his successful appeal. 

II. 

The Judicial Conduct and Disability Act provides an 

administrative remedy for judicial conduct that is "prejudicial 

to the effective and expeditious administration of the business 

o f the courts ." 28 U.S . C. § 351 (a). Proceedings under the Act 

are not a " substitute for , or supplement to, appeals or motions 

for reconsideration ." In re Memorandum of Decision , 5 17 F . 3d 

558 , 561 (U . S . Jud . Conf . 2008). 
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proceedings "do not intrude upon judicial independence by 

becoming a method of second-guessing judicial decisions , " 517 

F . 3d at 562, the Act bars administrative review of claims that 

are "directly related to the merits of a decision or procedural 

ruling. " 28 U.S . C . § 352(b) (1) (A) (ii) . 

Absent evidence of improper motive , language used by the 

judge that is relevant to the case at hand is presumptively 

merits-related and barred from review under the Act . Rule 

3 (h) (3) (A) & Commentary on Rule 3, Rules for Judicial- Conduct 

and Judicial-Disability Proceedings . A judge ' s "arbitrary and 

intentional departure from prevailing law" based on disagreement 

or willful indifference is cognizable in misconduct proceedings 

only if there is " clear and convincing evidence of willfulness" 

on the part of the judge . 517 F . 3d at 562 . Requiring clear and 

convincing evidence of willfulness ensures that every reversal 

on appeal does not lay the groundwork for a misconduct 

complaint . Appellate review , rather than misconduct review, 

serves as the proper route for correction of trial court error. 

The Judicial Conduct and Disability Act provides for the 

termination of a misconduct complaint on the basis of 

"appropriate voluntary corrective action that acknowledges and 

remedies the problems raised by the complaint ." Rule ll(d)(2), 

Rules for Judicial- Conduct and Judicial-Disability Proceedings ; 
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see 28 U. S . C . § 352 (b) (2) . " Where a subject judge ' s conduct has 

resulted in identifiable, particularized harm to the complainant 

or another individual, appropriate corrective action should 

include steps taken by that judge to acknowledge and redress the 

harm, if possible, such as by an apology , recusal from a case , 

or a pledge to refrain from similar conduct in the future . " 

Commentary on Rule 11, Rules for Judicial-Conduct and Judicial

Disability Proceedings . 

III. 

The judge's comments in this case have been found on appeal 

to constitute plain error requiring that complainant's guilty 

plea be vacated . There is no evidence to suggest , however , that 

the corrunents arose out of an improper bias against complainant . 

In all events, appropriate corrective action has been taken . 

The complainant ' s guilty plea has been vacated, and the judge 

has recused himself from further involvement in complainant ' s 

criminal proceedings . 

Complainant ' s assertion that appropriate corrective action 

requires dismissal of the charges against him is not well taken . 

The harm suffered by complainant was to his plea, which has been 

vacated, and to the integrity of proceedings before the subject 

judge, which has been remedied by the judge's recusal . Any 
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challenge complainant wishes to bring to further proceedings in 

the case must be raised in the case itself . 

Accordingly , this complaint is concluded pursuant to 28 

U. S . C . § 352(b) (2) on the basis of appropriate corrective 

action . 

IT IS SO ORDERED . 
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J. Harvie Wilkinson III 
Circuit Judge 


