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UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

In the Matter of a * 
No. 04-16-90079 

Judicial Complaint * 

Under 28 U. S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant filed this judicial complaint against a federal 

magistrate judge pursuant to the Judicial Conduct and 

Disability, Act, 28 U.S.C . §§ 351-364, alleging the judge 

engaged in conduct prejudicial to the effective and expeditious 

administration of the business of the courts. 28 u.s.c. 

§ 351 (a) . 

Complainant was convicted by a jury of conspiracy to 

distribute crack cocaine, distribution of crack cocaine, and 

possession of a stolen firearm .1 21 U.S.C . §§ 84l(a), 846; 18 

u.s.c. § 922(j). After his conviction and sentence were affirmed 

on appeal, complainant filed a 28 u.s.c. § 2255 motion alleging 

ineffective assistance of counsel. The magistrate judge who is 

the subject of complainant's current judicial complaint 

recommended that relief be denied, and that recommendation was 

1 Complainant was initially sentenced to 235 
imprisonment. His sentence was subsequently reduced 
months and then further reduced to 151 months. 

1 

months' 
to 188 



adopted by the district judge. Complainant then filed a habeas 

corpus petition to dismiss his criminal proceedings based on 

lack of jurisdiction and standing. The subject magistrate judge 

recommended that the petition be construed as a second 28 u.s.c. 

§ 2255 motion and dismissed for failure to obtain prior 

authorization from the court of appeals to file a second or 

successive § 2255 motion. 

by the district judge. 

This recommendation was also adopted 

Complainant then filed a motion to amend and expand the 

record and a motion for notice of eligibility requesting 

sentencing relief. The subject magistrate judge construed the 

filings as a § 2255 motion and supplement and recommended that 

relief again be denied because the motion was successive . 

Complainant filed objections to 

recommendations and a second motion 

record; he also resubmitted his 

the magistrate judge's 

to amend and expand the 

motion for notice of 

eligibility. The magistrate judge granted the motion to amend 

and expand the record to include the additional matters 

submitted by complainant. The magistrate judge construed the 

resubmitted motion for notice of eligibility as a motion to 

amend and denied it because i t raised matters identical to those 

presented in the previously filed supplement to complainant 1 s 

§ 2255 motion. The distric t judge adopted the magistrate 

judge's recommendation that the § 2255 motion be denied based on 
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complainant's failure to have obtained prior authorization for a 

successive filing. 

Complainant then filed this judicial complaint and included 

as attachments many of his pleadings filed in district court. 

The complaint and attachments raise a number of allegations of 

fraud on the court, prosecutorial misconduct, and violations of 

due process; however, the only allegations relevant to this 

proceeding are those regarding the conduct of the magistrate 

judge . Complainant claims that the magistrate judge, motivated 

by bias and prejudice, perpetuated a fraud on the court by 

throwing away complainant's first motion for notice of 

eligibility instead of placing it on the docket. Complainant 

alleges that the magistrate judge continued the fraud by 

construing complainant's resubmitted motion for notice of 

eligibility as a motion to amend and denying it in excess of his 

statutory authority. 2 

The Judicial Conduct and Disability Act does not permit 

review of claims that are "directl y related to the merits of a 

decision or procedural ruling . " 28 U.S.C . § 352(b)(l)(A)(ii); 

2 Complainant also alleges that the district judge's 
signature on the order adopting the magistrate judge 1 s 
recommendation was forged. Although complainant does not 
connect the magistrate judge to the alleged forgery, the 
allegation of forgery is, itself, baseless as it rests solely on 
the fact that the district judge had taken senior status. 
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see In re Memorandum of Decision, 517 F.3d 558 (U. S. Jud. Conf. 

2008) . To avoid the merits-related bar, a complainant must 

present "clear and convincing evidence of a judge' s arbitrary 

and intentional departure from prevailing law based on his or 

her disagreement with, or willful indifference to, that law," 

517 F.3d at 562, or evidence that the ruling was the result of 

improper motive or conduct, Rule 3(h) (3) (A), Rules for Judicial-

Conduct and Judicial -Disability Proceedings. The allegations 

must be supported by "sufficient evidence to raise an inference 

that misconduct has occurred. 11 28 u.s.c. § 352 (b) (1) (A) (iii) . 

See In re Doe, 640 F.3d 869, 873 (8th Cir. Jud. Council 2011) 

(misconduct allegations may not be based solely on the merits of 

the judge's ruling). 

Complainant ' s allegations against the magistrate judge fail 

to give rise to an inference of misconduct. The record with 

regard to complainant's third § 2255 motion establishes that his 

first motion for notice of eligibility was docketed as a 

supplement to his § 2255 motion and considered by the magistrate 

judge and the district judge. Although complainant may disagree 

with the manner in which the pleading was docketed and 

considered, his allegation that the pleading was discarded is 

refuted by the record. 

Complainant's next allegation, that the magistrate judge 

sought to conceal complainant's claims by construing the 
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resubmitted motion for notice of eligibility as a motion to 

amend and denying it in excess of his statutory authority, is 

also unsupported by the record. As stated by the magistrate 

judge, the claims in the resubmitted motion were duplicative of 

those pending before the court in the supplement to 

complainant's § 2255 motion and were considered as part of that 

motion. Again, the record fails to support complainant's 

a llegation that the magistrate judge was attempting to 

fraudulently dispose of complainant's claims. 

Complainant's allegations against the magistrate judge are 

directly related to the merits of the magistrate j udge's rulings 

and recommendations and fail to present evidence of misconduct . 

Accordingly, this judicial complaint is dismissed pursuant to 28 

U.S.C. § 352(b)(1)(A)(ii) & (iii). 

IT IS SO ORDERED . 
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