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UNITED STATES COURT OF APPEALS 

In the Matter of 

Judicial Complaints 

Under 28 U.S.C . § 351 

FOR THE FOURTH CIRCUIT 

* 

* 

* 

Nos. 04 - 16-90101 
04-16 - 90102 

MEMORANDUM! AND ORDER 

Complainant brings these judicial complaints against a 

federal district judge and a retired federal magistrate judge 

pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. 

§§ 351-364, alleging that the judges engaged in misconduct in 

the proceedings surrounding his federal prosecution and 

conviction. For the reasons that follow, these complaints are 

dismissed . 

Complainant was charged in state court with armed robbery 

and murder in 1997 . In 1999, a federal grand jury returned an 

indictment on federal charges , a.rising out of the same incident, 

of interference with interstate commerce by threat or violence 

and use of a firearm in relation to a crime of violence , 18 

u.s.c. § 1951 & 18 u.s.c. § 924(c) & (j). The federal court 

issued a writ of habeas corpus ad prosequendum, and complainant 

was tried and convicted on the federal charges. The state 

charges were dismissed. Complainant ' s appeal of his federal 

conviction was affirmed. The district court subsequently denied 



complainant's motions for relief from judgment pursuant to 28 

U.S. C. § 2255, and the court of appeals upheld the denial of 

§ 2255 relief. 

Complainant alleges in his judicial complaints that . the 

judges communicated with state authorities and federal 

prosecutors outside the pres-ence of complainant and his 

attorneys; improperly permitted the U.S. Attorney to obtain an 

indictment on charges that had been pending before the state 

court for two years; used a writ of habeas corpus ad 

prosequendum rather than a writ of habeas corpus cum causa to 

unlawfully try complainant on state charges in federal court; 

essentially kidnapped complainant; denied complainant's 

jurisdictional challenges because they wished to preserve their 

immunity from subsequent civil suit; and threatened to have 

complainant killed by including the word "(Terminated) /1 with 

complainant's name and address when sending him a copy of an 

order. 

"Misconduct" under the Judicial Conduct and Disability Act 

is "conduct prejudicial to the effective and expeditious 

administration of the business of the courts." Allegations of 

misconduct may be considered only to the extent they challenge 

the judge's conduct, not the judge's deci sions. 28 u.s .c. 

§ 352 (b) (1) (A) (ii); Rule 3 (h) (3) (A), Rules for Judicial-Conduct 

and Judicial-Disability Proceedings. The procedure "is not 
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designed as a substitute for, or supplement to, appeals or 

motions for reconsideration." In re Memorandum of Decision, 517 

F.3d 558, 561 (U.S. Jud. Conf. 2008}. 

A misconduct claim may be based upon evidence that the 

judge's ruling was the result of a bribe, ex parte contact, 

racial bias or other improper motive, Rule 3(h) (3) {A), Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. The 

complaint must, however, present "sufficient evidence to raise 

an inference that misconduct has occurred." 28 u.s.c. 

§ .352 (b) (1) (A) (iii ) . If the complaint is conclusory or if "the 

only support for the allegation of bad acts or motive is the 

merits of the judge's ruling," the complaint must be dismissed. 

In re Doe, 640 F.3d 869, 873 {8th Cir. Jud. Council 2011); see 

In re Doe, 2 F.3d 308, 311 (8th Cir. 1993). 

Complainant's claim that the judges engaged in ex parte 

communications with state and federal prosecutors about the case 

is unsupported by any facts suggesting judicial participation in 

ex parte communications. Complainant's claim that the judges 

permitted the U.S. Attorney to obtain an indictment on charges 

that had been pending before the state court for two years 

raises a merits-related c hallenge to judicial decisions; it does 

not challenge judicial conduct and therefore cannot be pursued 

through a misconduct complaint. Complainant's claim that the 

judges improperly used a writ of habeas corpus ad prosequendum 
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rather than cum causa is likewise a merits-related challenge. 

Contrary to complainant' s conclusory assertion, the judges did 

not essentially kidnap him to permit the federal prosecution to 

proceed. The judges did not exceed their jurisdiction in acting 

on complainant' s case and had no reason to recuse themselves 

from acting on complainant's jurisdictional challenges. With 

respect to complainant's threat allegation, the district court 

docketing system, as reflected on the docket report, identifies 

complainant as "{Terminated)" based on the termination of his 

criminal prosecution upon entry of judgment on March 8, 2000. 

Complainant has offered no facts to suggest that the judge 

placed the word "{Terminated)" next to complainant's name in 

order to threaten him. 

These complaints are, accordingly, dismissed as merits 

related and as lacking in evidence of misconduct.• 28 u .s.c. 

§ 352{b) (1) (A) (ii) & (iii) . 

IT IS SO ORDERED. 

* The complaint against the magistrate judge is also subject 
to dismissal because action is no longer necessary in light of 
his retirement. See In re Complaint of Judicial Misconduct , 10 
F.3d 99 (3d Cir. 1993) (retirement generally moots judicial 
misconduct complaint ) . 
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