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* 
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* 

No. 04-16- 90106 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a 

district judge pursuant to 28 U.S.C. § 351(a), which provides an 

administrative remedy 'for judicial "conduct prejudicial to the 

effective and expeditious administration of the business of the 

courts" and for judicial inability to "discharge all the duties 

of office by reason of mental or physical disability." 

Complainant pled guilty, pursuant to a written plea 

agreement, to one count of conspiracy to distribute and possess 

with i ntent to distribute cocaine and so grams or more of 

cocaine base. 

imprisonment. 

Complainant was sentenced t o 324 months ' 

His conviction and sentence were upheld on 

appeal. The district judge subsequently denied complainant's 

motion to vacate sentence under 28 O.S.C. § 2255, and the court 

of appeals denied a certificate of appealability. The district 



judge denied complainant's subsequent motion for reduction of 

sentence pursuant to 18 U.S. C. § 3 582 ( c) ( 2) , and the court of 

appeals affirmed the denial of relief. The district judge also 

denied complainant's motion for reduction of sentence under 

Sentencing Guideline Amendment 782, and complainant's appeal of 

that denial is currently pending before the court of appeals . 

Complainant claims in his judicial complaint that the 

district judge runs an unjust court. He states that the judge 

called him a no-good drug dealer who was a threat to public 

safety and gave him more time than terrorist militants who 

conspire to commit murder.* He claims that the judge relies on 

the testimony of informants who are selling drugs for the 

cartels and is influenced in his sentencing by outside ties to 

prosecutors and agents. Complainant states that he has 

encountered many Black and Mexican prisoners sentenced by the 

judge, but no White prisoners. He concludes that the judge is 

racist and that his decisions are based on lies rather than law. 

· The sentencing transcript reflects the following comments 
from the judge in sentencing complainant: ''You are unrepentant, 
unreformed, and today you will pay the price for the profession 
you have chosen, taking into account your history and 
characteristics. The court will also take into account the fact 
that you perjured yourself right here in the well of this court. 
You are a liar and a drug dealer, and you have no remorse, no 
acceptance of responsibility." (Tr. at 70). 
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The Judicial Conduct and Disability Act does not permit 

review of claims that are "directly related to the merits of a 

decision or procedural ruling . " 28 u.s.c. § 352 (b) (1) (A) ( ii). A 

claim related to a judge's ruling may be challenged through 

misconduct p roceedings only to the extent it alleges that the 

ruling was the result of a bribe, ex parte contact, racial bias, 

or other improper motive. Rule 3(h) (3) (A), Rules for Judicial-

Conduct and Judicial -Disability Proceedings. The evidence 

presented must be sufficient "to raise an inference that 

misconduct has occurred." 28 U.S.C. § 352(b) (1 ) (A) (iii). I f 

11 the only support for the allegation of bad acts or motive is 

the merits of the judge's ruling," the complaint must be 

dismissed. In re Complaint of Doe , 640 F.3d 869, 873 (8th Cir. 

Jud. Council 2011) . 

The judge's sentencing of complainant and denial of 

complainant's motions for reduction of sentence are judicial 

rulings that are not subject to attack through a misconduct 

complaint. Likewise, the language used by the judge when 

sentencing complainant, being directly related to his ruling, is 

not subject to attack through a misconduct complaint. See 

Commentary on Rule 3, Rules for Judicial-Conduct and Judicial

Disability Proceedings ("If the judge's language was relevant to 

the case at hand . . then the judge's choice of language is 

presumptively merits-related and excluded, absent evidence apart 
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from the ruling itself suggesting an improper motive."). A 

judge's comments "made during a sentencing proceeding in his 

capacity as a judicial officer and . related to the merits 

and reasons for the sentence imposed . cannot serve as the 

basis for a disciplinary proceeding under the Act." Petition of 

Lauer, 788 F.2d 135, 137 (8th Cir. 1985). 

The judge's statement that the complainant was a liar and a 

drug dealer was related to the merits and the reasons for the 

sentence imposed. Complainant's allegations that the judge is 

influenced by prosecutors and agents and relies on false 

statements from informants are related to the merits of the 

judge's rulings and unsupported by evidence of misconduct. 

Accordingly, this judicial complaint is dismissed pursuant 

to 28 U.S.C. § 352 (b) (l) (A) (ii) & (iii). 

IT IS SO ORDERED. 
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