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UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

In the Matter of a 

Judicial Complaint 

Under 28 u.s.c. § 351 

* 

* No. 04-16-90109 

* 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a 

district judge pursuant to the Judicial Conduct and Disability 

Act. 28 U.S.C. §§ 351-364. For the reasons that follow, the 

judicial complaint is dismissed on the basis that it is 

"directly related to the merits of a decision or procedural 

ruling" and fails to present sufficient evidence to support a 

claim of misconduct. 28 U.S . C. § 352(b) (1) (A) (ii) & (iii) . 

r. 

Complainant was found guil. ty by a jury on one count of 

conspiracy to distribute and possess with the intent to 

distribute crack cocaine and two counts of distribution of crack 

cocaine. During sentencing, the government sought to increase 

complainant's offense level and criminal history category based 

on evidence of additional criminal activity presented by the 

government at trial or contained in subsequent statements 



obtained through cooperation. In opposing the government's 

position, defense counsel argued: 

DEFENSE COUNSEL: Your Honor, there's one 
other piece of evidence that, to me, is 
stark and revealing . At no time at trial, 
and there' s nothing in the presentence 
report and I have not heard any arguments 
from the government so far, if you were to 
believe these five, what we call case 
jumpers, that [complainant) was selling all 
of these drugs for years and years to the 
tune of tens if not hundreds of kilos, 
where 1 s the money? If you add up what the 
government now asks you to consider, where 
are his jets and his boats and his mansion? 

(Tr. at 44) . The judge addressed defense counsel's argument as 

follows: 

THE COURT: You have been around long enough 
to know that drug dealers waste a lot of 
money. They gamble, they have a lot of 
children, they never marry anybody, they 
have children to support, they have 
entourages. So I understand what you are 
saying, but the notion that and, of 
course, you know, you have a drug dealer 
who's moving a lot of weight, I mean, 
frankly a lot of them are not very good 
business people, they are stupid t o begin 
with. They are in the drug trade because 
they are stupid, right? But there 1 s margins 
in anything else. You buy a kilo, you get 
some people that aren't smart enough to 
know, hey, if I don' t sell this for more 
than I bought it I won't be in business very 
long, just like if you were selling widgets. 
If you buy a kilo for 30, 000, you sell it 
for 28, you are losing 2,000 on the key you 
just moved. I hear what you are saying but 
I don't put a lot of stock in that. 

(Tr . at 4 4 - 4 5 ) . 
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The judge ultimately credited the trial testimony, but not 

the additional statements, attributing an additional 20 ounces 

of crack to complainant and increasing complainant's base 

offense level to 32. (Tr. at 59) . The judge applied a two-

level enhancement for possession of a firearm and a two-level 

enhancement for obstruction of justice, taking the offense level 

to 36 . (Tr . at 59). The judge upwardly departed from a criminal 

history category of I to II, based on the testimony presented at 

trial, making the complainant's advisory guideline range 210-262 

months. (Tr . at 70-71) . The judge imposed a sentence of 252 

months. (Tr. at 86). In doing so, he stated: 

I have credited the testimony of [the 
government witness) , who testified, I think 
that in terms of the seriousness of the 
relevant conduct. I do think it took place 
over a long period of time . I hear what 
[defense counsel] is saying and that you are 
saying it was to support your children. I 
know from the report you have six children. 
You are a smart enough man to know it's an 
unacceptable way to do it and you 1 re smart 
enough and I suspect everybody in this 
courtroom has seen somebody who' s addicted 
to crack and they say [their] chronological 
age is 40 and they look like they are 65 or 
70. It just destroys peoples• lives, i t 
destroys communities, it destroys families. 
It makes things unsafe in a community, what 
people do to get the drugs . So it ' s very 
serious. 

It's unfortunate that you used your 
talents to peddle crack, because it really 
is peddling poison. At the end of the day, 
whatever the justification, if it's to feed 
your children or do whatever, it really 
harms people and harms s ociety, harms 
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communities, and 
consequences for it . 
that. 

(Tr. at 82-83). 

there are serious 
I hope you understand 

Complainant appealed his conviction, and the court of 

appeals affirmed the judgment of the district court. 

Complainant thereafter moved f .or a reduction of sentence under 

18 U.S.C. § 3582(c) (2), based on Sentencing Guideline Amendment 

782. The district judge denied the motion, and the denial was 

affirmed on appeal. 

Complainant then filed this judicial complaint, in which he 

alleges: 

[The judge] called me stupid in court at 
sentencing and said all drug dealers are 
stupid, said all we do is have kids and 
don' t take care of them. No judge in any 
system should talk to a defendant in such a 
manner. This just shows [the judge] is a 
racist and that he doesn't like Black 
People. [The judge] only heard the police 
s ide of t he story. He is just signing off 
on cases. He does not even know what 
happened on your case. His behavior is out 
of line and he should be impeached. I 

submitted a Rule 44 to (the judge] 
requesting proof that he did give notice to 
the State Attorney General before he 
indicted me. The answer is probably no. 
[The judge] does not respect the laws of the 
Federal Government, he is a dishonest 
individual and a racist . Everyone on this 
compound that has had him as judge has said 
the same thing, and everyone of us is e i ther 
Black or Mexican. I have not seen one White 
person he has locked up. 
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(Complaint at 1 ) . 

II. 

The Judicial Conduct and Disability Act provides a remedy 

for conduct prej udicial to the effective and expeditious 

administration of the business of the courts, including 

"treating litigants or attorneys in a demonstrably egregious and 

hostile manner, " and basing decisions on "an improper motive, 

e.g. , a bribe, ex parte contact, racial or ethnic bias. " Rule 

3 (h} ( 1 ) (D) & 3(h) (3) (A} I Rules for Judicial-Conduct and 

Judicial-Disability Proceedings. Allegations of misconduct may 

be considered only to the extent they challenge the judge's 

conduct, not the judge's decision. 28 U. S.C. § 352(b) (1) (A} (ii) 

(barring review of claims that are "directly related to the 

merits of a decision or procedural ruling"); Rule 3 (h) (3) (A), 

Rules for Judicial- Conduct and Judicial~Disability Proceedings. 

The allegations must be supported by sufficient evidence to 

raise an inference that misconduct has occurred . 28 u.s.c. 

§ 352 (b) (1) (A) (iii). 

The language used by a judge in ruling on a matter is 

presumptively merits-related and excluded from misconduct review 

if it is relevant to the case at hand. See Commentary on Rule 

3, Rules for Judicial - Conduct and Judicial-Disability 

Proceedings, at 6. A judge's comments "made during a sentencing 

proceeding in his capacity as a judicial officer and 
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related to the merits and reasons for the sentence imposed 

cannot serve as the basis for a disciplinary proceeding under 

the Act." Petition of Lauer, 788 F.2d 135 , 137 (8th Cir. 1985). 

A judge should not fear that comments made from the bench, 

whether rightly or wrongly expressed, that the judge in good 

faith feels are related to the proceeding before the court, may 

subject him to disciplinary sanction. Id. at 137-38. See 

Jeffrey N. Barr and Thomas E . Willging, Decentralized Self

Regulation, Accountability, and Judicial Independence under the 

Federal Judicial Conduct and Disability Act of 1980, 142 u. Pa . 

L. Rev. 25, 76-77 (Nov. 1993 ) (discussing as troublesome the 

termination of two complaints on the basis of corrective action 

that "possibly gave the misimpression that the judge could be 

held accountable, apart from appellate review, for expressing 

reasons for imposing a particular sentence"). 

Complainant's allegation that the judge's comments were 

hostile and insulting must be dismissed because the comments 

were related to the merits of the proceeding before the judge. 

Complainant's allegation that the judge's comments were evidence 

of racial bias is subject to review as a conduct allegation, but 

is unsupported by the evidence . The judge 1 s generalization that 

drug dealers gamble, have a lot of children, never marry, have 

entourages , and are stupid, though of dubious accuracy, was not 

based on race . The record in complainant's case offers no 
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evidence that the judge was motivated by racial bias. 

Complainant's allegation that he has encountered only Black and 

Mexican prisoners sentenced by the judge also fails to give rise 

to an inference of racial bias. 

Complainant's allegations that the judge listened only to 

the government's side of the story, that he simply signed off on 

the case, and that he was required to give notice to the State 

Attorney General are merits-related allegat ions and are, in 

addition, unsupported by the record . 

Accordingly, this judicial complaint is dismissed pursuant 

to 28 U.S.C. § 352 (b) (1) (A) (ii) & (iii) . 

IT IS SO ORDERED. 

~~-Gc~ . rue. 
ROr L~ar9o 

Chief Ju ge 
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