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Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a 

district judge pursuant to the Judicial Conduct and Disability 

Act, 2 8 U . S . C . § § 3 51- 3 5 4 . The Act provides an administrative 

remedy for judicial conduct "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 

U.S.C. § 35l(a). 

Complainant was tried by a jury and convicted of conspiring 

to possess with intent to distribute crack cocaine and of 

knowingly using a communication facility to further a drug 

offense. He was sentenced to 360 months. The trial judge 

retired shortly after sentencing complainant, and all subsequent 

motions filed by complainant were considered by the district 

judge who is the subject of this judicial complaint . 

The evidence introduced against complainant at trial 

included evidence obtained through a wi retap authorized by the 

trial judge. Prior to trial, complainant filed a mot i on to 

suppress the wiretap evidence, which the trial judge denied. 



The court of appeals affirmed complainant's conviction and 

sentence . Complainant thereafter filed a motion for new trial, 

claiming that the government failed to 

memorandum of authorization for the wiretap. 

file a required 

The subject judge 

denied this motion, noting that the Fourth Circuit had found 

that the trial judge did not abuse his discretion in issuing the 

initial wiretap order or in denying the motion to suppress . The 

subject judge 1 s denial of complainant 1 s new trial motion was 

affirmed on appeal. 

Complainant subsequently filed a motion to vacate his 

conviction under 28 U.S.C. § 2255, alleging that trial counsel 

was ineffective in failing to file a meritorious motion to 

suppress the wiretap evidence based on lack of notice . The 

subject judge denied the motion on the bases that the government 

prov ided timely notice of intent to use the wiretap evidence and 

the Fourth Circuit had previously upheld the use of the 

evidence. The subject judge's denial of complainant's § 2255 

motion was upheld on appeal. 

Complainant now files this judici al complai nt alleging that 

the subject judge allowed a false wiretap memorandum to be filed 

under the name of a retired judge and intentionally issued 

erroneous and misleading rulings on his motions for new trial 

and to vacate conviction . 
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Under 28 u.s.c. § 352 (b) (1) (A) (ii) I claims that are 

"directly related to the merits of a decision or procedural 

ruling'' are not subject to review through a complaint of 

judicial misconduct or disability. To avoid the merits-related 

bar, a misconduct claim must contain "clear and convincing 

evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law. 11 In re Memorandum of 

Decision, 517 F.3d 558, 562 (U .S. Jud . Conf. 2008). 

Misconduct may also be based upon a showing that the 

judge's rulings were motivated by racial or ethnic bias or other 

improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 u.s .c. 

§ 352(b} (1) {A) (iii ); Rule 3 (h) (3) (A), Rules for Judicial -Conduct 

and Judicial-Disability Proceedings; In re Doe , 2 F . 3d 308 {8th 

Cir. 1993) (judicial complaint process may not be used to pursue 

speculative claims) . A misconduct claim cannot be based solely 

on the complainant's dissatisfaction with the judge's decisions. 

In re Doe, 640 F . 3d 869, 873 (8th Cir . 2011) . 

Review of the record in complainant ' s case fails to of fer 

any support for complainant's claim that the judge engaged in 

misconduct by allowing a copy of the wiretap authorization to be 

filed after-the-fact or by denying complainant's motion for new 
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trial or to vacate conviction. The judge's orders set forth the 

legal bases for his decisions, and there is nothing to suggest 

that the rulings were inspired by i mproper motive or willful 

indifference to the law, rather than by regular application of 

the law to the facts . 

Accordingly, this judicial complaint is dismissed as merits 

related and lacking in factual support . 28 u.s.c. 

§ 352(b) (1) (A) (ii) & (iii) . 

IT IS SO ORDERED. 

~ '-" ~ Q. '11/l;;f' 1 (___~og4r L.eg~y [) 
Chief Judge 
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