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MEMORANDUM AND ORDER 

Complainant brings these judicial complaints pursuant to the Judicial Conduct and 

Disability Act, 28 U.S.C. §§ 351-364, against a retired district judge and an active district 

judge. The Act provides an administrative remedy for judicial "conduct prejudicial to the 

effective and expeditious administration of the business of the courts" and for judicial 

inability to "discharge all the duties of office by reason of mental or physical disability." 

28 U.S.C. § 35l(a). 

In 2010, complainant pied guilty, pursuant to a plea agreement, to one count of 

conspiracy to distribute a controlled substance in violation of 21 U .S.C. § 846. He was 

sentenced as a career offender to 180 months' imprisonment. In 2012, complainant fi led 

a motion to vacate his conviction and sentence under 28 U.S.C. § 2255. The district court 

dismissed the motion as untimely, and the court of appeals denied a certificate of 

appealability. In 2014, complainant filed a 28 U.S.C. § 2241 petition asserting 

entitlement to relief in light of the Supreme Court's decision in Descamps v. United 

States, 133 S. Ct. 2276 (2013), among other cases. In 2016, the district court stayed 

consideration of the motion pursuant to a Standing Order which stayed consideration of 

Descamps claims pending the Fourth Circuit's decision in a related case. 



After the district court appointed the Office of the Federal Public Defender (FPD) 

to represent complainant with respect to challenges to his sentence under Johnson v. 

United States, 135 S. Ct. 2551 (2015), the FPD filed a motion asking the court of appeals 

to authorize the filing of a successive § 2255 motion under Johnson. This motion was 

granted by the court of appeals, and a successive § 2255 motion filed in the district court 

in 2016. The district court stayed proceedings on the § 2255 motion and directed the 

United States to file status reports. The government's most recent status report, filed 

March 29, 2017, stated that the FPD was contacting complainant regarding further 

proceedings under § 2255 in light of the Supreme Court's decision in Beckles v. United 

States, 137 S. Ct. 886 (2017). 

Complainant alleges in his judicial complaints that the judges engaged m the 

following misconduct in his case: 

• Proceeded on a charging instrument that failed to state a criminal offense; 

• Improperly denied complainant bail and an attorney of his choosing; 

• Accepted his guilty plea without detennining that he was competent to enter 
his plea and that he had received effective representation; 

• Allowed the government to present a plea agreement that constructively 
amended the indictment; 

• Improperly imposed a career offender sentence; 

• Failed lo act on his § 2241 petition or any of his motions; 

• Granted the government's motion for extension w ithout g1vmg him an 
opportunity to respond; and 

• Failed to notify him of orders in the case. 

2 



The Judicial Conduct and Disability Act establ ishes an administrative remedy for 

judicial misconduct or disability. The procedure " is not designed as a substitute for, or 

supplement to, appeals or motions for reconsideration," Jn re Memorandum of Decision, 

517 FJd 558, 561 (U.S. Jud. Conf. 2008), and allegations that are "directly related to the 

merits of a decision or procedural ruling" are subject to dismissal under the Act. 28 

U.S.C. § 352(b)( l )(A)(ii). If, however, the complainant demonstrates "clear and 

convincing evidence of a judge' s arbitrary and intentional departure from prevailing law 

based on his or her disagreement with, or willful indifference to, that law," 51 7 F Jd at 

562, a claim may be brought under the Act. 

The complainant must present "sufficient evidence to raise an inference that 

misconduct has occurred." 28 U.S.C. § 352(b)(l)(A)(iii). If "the only support for the 

allegation of bad acts or motive is the merits of the judge's ruling," the complaint must be 

dismissed. In re Doe, 640 FJd 869, 873 (8th Cir. Jud. Council 2011). 

An allegation of delay in rendering a decision is considered a merits-related claim 

under the Act and is not cognizable "unless the allegation concerns an improper motive in 

delaying a particular decision or habitual delay in a significant number of unrelated cases. 

Rule 3(h)(3)(B), Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

Misconduct claims against a retired judge generally cannot be considered under 

the Judicial Conduct and Disability Act. Such claims are deemed moot because the 

judge's retirement renders administrative action unnecessary. See 28 U.S.C. § 352(b)(2); 

In re Complaint of Judicial Misconduct, 10 F.3d 99 (3d Cir. 1993). 
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Complainant alleges that the judges violated his constitutional rights by allowing 

the charges against him to proceed as they did in the district court. Review of the record, 

however, discloses no deliberate indifference or willful disregard of the law that could 

support a claim of judicial misconduct. Complainant's allegations of unconstitutional 

conduct by the judges are simply challenges to the merits of their decisions that are not 

properly pursued through a misconduct complaint. Complainant's allegation that he did 

not receive notice of certain orders fa ils to state a judicial misconduct claim because 

service of orders is the responsibility of the clerk rather than the judge. Fed. R. Civ. P. 

77(d). Complainant's claim that the judges improperly delayed ruling on his § 2241 

petition fails to establish misconduct because complainant has shown neither an improper 

motive nor habitual delay. Rather, the record reflects that, during much of the time the 

petition was pending, the district court was awaiting clarification of the law from the 

Supreme Court or the Fourth Circuit. Finally, complainant's claims are moot insofar as 

they name the retired district judge. 

Accordingly, these judicial complaints are dismissed pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(ii) & (iii) and 28 U.S.C. § 352(b)(2). 

IT IS SO ORDERED. 
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