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MEMORANDUM AND ORDER 

Complainant filed this judicial complaint pursuant to the Judicial Conduct and 

Disability Act, 28 U.S.C. §§ 351-364, against the district judge who presided over his 

criminal case. The Act provides for initial review of a judicial complaint by the chief 

judge to determine whether the complaint should be dismissed or referred to a special 

committee for investigation and report to the Judicial Council. 28 U.S.C. § 352(b) & (c). 

For the reasons stated below, this judicial complaint will be concluded on the basis that 

appropriate corrective action has been taken. 28 U.S.C. § 352(b)(2). 

I. 

The judicial complaint allegations arise out of the judge' s conduct during 

complainant's four-week jury trial and subsequent sentencing. On appeal, complainant 

contended that the district judge improperly interfered at trial and misstated the law at 

sentencing. 



The court of appeals, in its opinion in the complainant' s underlying criminal case, 

described the record in complainant' s case as "replete with the district court's ill-advised 

comments and interference" and cited five other cases in which the district judge had 

engaged in similar conduct. (Slip op. at 13 & n.6). The court of appeals held that the 

judge had strayed too far from convention in questioning witnesses and counsel, 

unnecessarily interrupting counsel's case, and making repeated comments that were 

imprudent and poorly conveyed. (Slip op. at 17). Despite the judge's errors, the court of 

appeals upheld complainant's conviction, finding under the plain error standard that the 

errors did not affect the outcome of the trial. 

With respect to complainant's sentence, the court of appeals found that, by treating 

the Sentencing Guidelines as mandatory, the judge committed significant procedural 

error that affected complainant's substantial rights. The court remanded the case for 

resentencing, and directed that a new judge be assigned. (Slip op. at 25-27). The court 

found it would be futile to remand the case to the same judge with a reminder of the 

correct law because both parties had infonned the judge that the Guidelines were 

advisory, the judge had stated he knew that to be the holding of the Supreme Court, but 

the judge nevertheless had persisted in interpreting the Guidelines as mandatory. (Slip 

op. at 28-30). 

Complainant alleged in his judicial complaint that the judge's conduct in his case 

constituted judicial misconduct because he treated litigants, attorneys, and others "in a 

demonstrably egregious and hostile manner." Rule 3(h)(l)(D), Rules for Judicial-
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Conduct and Judicial-Disability Proceedings [hereinafter Jud. Conduct Rules]. The 

complaint also alleged that the judge suffers from an age-based mental disability 

rendering him "unable to discharge the duties of the particular judicial office." Jud. 

Conduct R. 3( e ). The complaint asked that the judge be encouraged to retire to prevent 

harm to other litigants and restore the public's faith in the courts. 

II. 

The Judicial Conduct and Disability Act provides an administrative remedy for 

judicial conduct that is "prejudicial to the effective and expeditious administration of the 

business of the courts." 28 U.S.C. § 351 (a). Proceedings under the Act are not a 

"substitute for, or supplement to, appeals or motions for reconsideration." In re Judicial 

Conduct and Disability, 517 F.3d 558, 561 (U.S. Jud. Conf. 2008). To ensure that 

misconduct proceedings "do not intrude upon judicial independence by becoming a 

method of second-guessing judicial decisions," 517 F.3d at 562, the Act bars review of 

claims that are "directly related to the merits of a decision or procedural ruling,11 28 

U .S.C. § 352(b )( 1 )(A)(ii). If the language used by a judge is relevant to the case at hand, 

it is presumptively considered merits-related and barred from review under the Act. Jud. 

Conduct R. 3 cmt. However, "a judge' s pattern and practice of arbitrarily and 

deliberately disregarding prevailing legal standards and thereby causing expense and 

delay to litigants" can constitute misconduct. 517 F.3d at 562. Such a claim requires 

"clear and convincing evidence of willfulness, that is, clear and convincing evidence of a 
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judge's arbitrary and intentional departure from prevailing law based on his or her 

disagreement with, or willful indifference to, that law." Id. 

If a judge is "unable to discharge all the duties of office by reason of mental or 

physical disability," a claim of judicial disability may be brought under the Act. A 

"cognitive impainnent or any psychiatric or psychological condition that renders the 

judge unable to discharge the duties of the office" can establish grounds for a claim of 

disability. Jud. Conduct R. 3(e) cmt. 

The chief judge is charged with detennining whether corrective action can be 

taken on a complaint without the necessity of a formal investigation and whether the facts 

alleged in the complaint are either plainly untrue or incapable of being established 

through investigation. 28 U.S.C. § 352(a). In making this detennination, the chief judge 

is authorized to conduct a limited inquiry, including communicating with the subject 

judge and any other person who may have knowledge of the matter and reviewing any 

relevant documents. Id. The Act prohibits the chief judge, however, from making 

findings of fact about any matter that is reasonably in dispute. Id. 

With regard to corrective action, the rules permit the chief judge to conclude a 

complaint if he "detennines that the subject judge has taken appropriate voluntary 

corrective action that acknowledges and remedies the problems raised by the complaint." 

Jud. Conduct R. l l(d)(2). Termination of a complaint based on corrective action "is 

premised on the implicit understanding that voluntary self-correction or redress of 

misconduct or a disability is preferable to sanctions." Jud. Conduct R. 11 cmt. While 
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the Act is generally forward-looking, appropriate corrective action for conduct that 

resulted in identifiable, particularized harm should include steps taken to acknowledge 

and redress the harm, if possible, such as by an apology, recusal from a case, or a pledge 

to refrain from similar conduct in the future." Jud. Conduct R. 11 cmt. In addition, a 

judge' s voluntary corrective action should be proportionate "to any plausible allegations 

of misconduct" and "to any sanctions that the judicial council might impose under Rule 

20(b)." Jud. Conduct R. 11 cmt. 

III. 

In accordance with 28 U.S.C. § 352(a), I have conducted a limited inquiry in this 

case, including discussing the allegations with the chief judge of the district, discussing 

the allegations at length with the subject judge, and considering other cases in which 

issues related to the judge's conduct arose. 

Inquiry disclosed no factual support for complainant's disability claim or any 

reason to question the judge's ability to discharge the duties of office. Complainant's 

disability claim is, accordingly, without merit. Complainant's conduct-related allegation 

is, however, of more concern. 

The court of appeals sharply criticized the judge for excessive interference and ill

advised comments in complainant's case and pointed out that the judge had exhibited 

similar conduct in other cases. The court also sharply criticized the judge for not 

following the law in sentencing complainant, despite the fact that the law was clear and 

properly presented by counsel. 
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A pattern and practice of cross-examining witnesses in a manner more adversarial 

than neutral, of making comments suggestive of bias, or of deliberately failing to follow 

the law can give rise to a misconduct claim. Clear and convincing evidence of a judge's 

willful indifference to the law is required to support such a claim. In re Judicial Conduct 

and Disability, 517 F .3d at 562. If the claim is based simply on the number of cases in 

which the judge erred, "the conduct must be virtually habitual to support the required 

finding." Id. However, if the claim is based on failure to comply with an appellate 

mandate, "a substantial number of such cases may well be sufficient to support such a 

finding." Id. 

Prior to the decision in complainant's case, the judge's errors, while raised on 

appeal, generally have not been grounds for reversal. It is thus difficult to characterize 

the judge's conduct as habitual or resistant to appellate correction. In any event, I am 

satisfied, after discussing these allegations at length with the judge, that he has 

acknowledged and apologized for his previous errors and is committed to avoiding such 

errors in the future. 

The judge fully acknowledged that the manner and extent to which he examined 

witnesses, interrupted counsel, and interfered with defense counsel's presentation of 

complainant's case was inappropriate. He apologized for his conduct and expressed 

sincere remorse for injecting himself into the proceedings in a manner inconsistent with 

his obligations as a judge. The judge took full responsibility for remarks that had more of 

the "heat and partisanship of the advocate" than of the "cool and well-balanced utterance 
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of an impartial judge." United States v. Godwin, 272 F.3d 659, 677 (4th Cir. 2001) 

(quoting Wallace v. United States, 281 F.2d 656, 665 (4th Cir.1960)). The judge also 

apologized and expressed sincere regret for his mischaracterization and criticism of the 

Sentencing Guidelines. 

More importantly, the judge has committed himself to so governing his conduct 

that he acts "at all times in a manner that promotes public confidence in the integrity and 

impartiality of the judiciary." Canon 2(A), Code of Conduct for United States Judges. I 

view as genuine the judge' s commitment to respect counsel ' s role in trying the case and, 

where applicable, the jury' s role in deciding the case.1 

I find the judge' s sincere apology for conduct in complainant's case and his 

commitment to avoid such conduct in the future to constitute appropriate voluntary 

corrective action warranting conclusion of these proceedings under 28 U.S.C. 

§ 352(b )(2). In light of the judge's commitment, I anticipate no repetition of his conduct 

in the future. 

1 As stated in United States v. Godwin, 272 F.3d 659, 678-89 (4th Cir. 2001): 

[The judge] is always obliged to retain the ' general 
atmosphere of impartiality' required of a fair tribunal, and 
must not-under any circumstance-become an advocate for 
the prosecution. . . . The obligation of the prosecutor is to 
prosecute, while that of the defense lawyer is to defend, each 
in an aggressive and professional manner. And the judge 
must judge-fairly and impartially. 
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Accordingly. th is complaint is concluded pursuant to 28 U.S.C. § 352(b)(2) on the 

basis of voluntary corrective action. 

IT IS SO ORDERED. 
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