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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint pursuant to the Judicial Conduct and 

Disability Act, 28 U.S.C. §§ 351-364, against the district judge assigned to his criminal 

case. The Act provides an administrative remedy for judicial "conduct prejudicial to the 

effective and expeditious administration of the business of the courts" and for judicial 

inability to "discharge all the duties of office by reason of mental or physical disability." 

28 U.S.C. § 35 l(a). 

Complainant pied guilty to one count of conspiracy to produce chi ld pornography 

and one count of witness tampering. The district judge sentenced him to 360 months on 

the conspiracy count and 240 months on the witness tampering count, to be serv.ed 

consecutively. Complainant's appeal of his conviction and sentence was dismissed on 

the basis that complainant had waived his appeal rights in his plea agreement. 

Complainant's motion to vacate his conviction and sentence pursuant to 28 U.S.C. § 2255 

is currently pending in the district court. 

Complainant makes the following allegations in his judicial complaint: 



• the judge, who was a friend and former colleague of the prosecutor in 
complainant's case conspired with the prosecutor to strike a paragraph of the 
statement of facts that accompanied complainant s plea agreement: 

• the judge conspired with defense counsel, who was the prosecutor's former 
supervisor, to conceal the fact that this modification had not been subjected to 
meaningful adversarial testing; 

• the judge, the prosecutor, and defense counsel conspired to conceal their 
improper modification of the statement of facts; 

• the judge fai led to respond to a letter faxed to her on complainant's behalf 
regarding fabrication of videotape evidence in the case; 

• at sentencing, the judge again covered up counsel' s modification of the plea 
agreement in contravention of the agreement' s terms; and 

• the j udge improperly denied complainant' s recusal motion. 

The Judicial Conduct and Disability Act establishes an administrative remedy for 

judicial misconduct or disability. The procedure ·'is not designed as a substitute for. or 

supplement to. appeals or motions for reconsideration." In re Memorandum of Decision. 

517 F.3d 558, 561 (U.S. Jud. Conf. 2008). and allegations that are .. directly related to the 

merits of a decision or procedural ruling,, are subject to dismissal under the Act. 28 

U.S.C. § 352(b)(J)(A)(ii). If, however, the complainant demonstrates ··cJear and 

convincing evidence of a judge's arbitrary and intentional departure from prevail ing law 

based on his or her disagreement with, or wiJlful indifference to, that law;· 517 F.3d at 

562, or evidence that the judge's ruling was the result of a bribe. ex parte contact, racial 

bias, or other improper motive, Rule 3(h)(3)(A), Rules for Judicial-Conduct and Judicial-

Disability Proceedings, a claim may be brought under the Act. 
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The complainant must present "sufficient evidence to raise an inference that 

misconduct has occurred." 28 U.S.C. § 352(b)(l)(A)(iii). Allegations of conspiracy 

cannot be based on mere speculation. Jn re Complaint of Doe, 2 F .3d 308, 31 1 (8th Cir. 

Jud. CounciJ 1993). If "the only support for the allegation of bad acts or motive is the 

merits of the judge's ruling," the complaint must be dismissed. In re Doe, 640 F.3d 869, 

873 (8th Cir. Jud. Council 2011). 

The exhibits attached to the judicial complaint and the district court record reflect 

that paragraph 3 was struck from the statement of facts that accompanied the plea 

agreement, with the change initialed by the prosecutor, defense counsel, and complainant. 

The paragraph struck from the statement of facts was to the effect that complainant had 

supplied a 13-year-old female with an excessive amount of alcohol in a hotel within the 

district. Complainant's plea hearing reflects the fol lowing colloquy regarding the 

statement of facts: 

THE COURT: All right. And that's the written stipulation 
of the facts that the government would have shown in this 
case relating to the offenses to which you have just pied 
guilty. Did you sign the statement of facts and initial each 
page? 

THE DEFENDANT: Yes. 

THE COURT: And prior LO doing so did you read it? 

THE DEFENDANT: Yes. 

THE COURT: Are the facts contained therein true and 
correct? And on my original, paragraph three has been 
deleted by a ll parties. 

THE DEFENDANT: Yes. 
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THE COURT: So other than paragraph three1 are the 
remaining paragraphs true and correct? 

THE DEFENDANT: Yes. 

(Plea transcript at 28). 

The amendment of the statement of facts by striking out a paragraph and initialing 

the change was not an act that required concealment or that served as evidence of 

conspiracy. The change was initialed in writing by complainant and confirmed by 

complainant in open court during the plea proceedings. The paragraph did not set out 

facts that were an element of the crime, and it was unnecessary to subject the change to 

adversarial testing. Complainant's challenges to the judge's acceptance of his plea. 

failure to respond to a letter faxed to her on behalf of complainant, and failure to recuse 

are directly related to the merits of the judge's rulings and not properly raised through a 

complaint of judicial misconduct. 

Accordingly, this judicial complaint is dismissed pursuant to 28 U.S.C. 

§ 352(b)(J)(A)(ii) & (iii) as directly rel.ated lo the merits of the judge' s decisions and as 

lacking in factual support for a claim of misconduct. 

IT IS SO ORDERED. 
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