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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a federal district judge pursuant 

to the Judicial Conduct and Disability Acl, 28 U.S.C. §§ 351-364. The Act provides an 

administrative remedy for judicial "conduct prejudicial to the effective and expeditious 

administration of the business of the courts" and for judicial inability to "discharge all the 

duties of office by reason of mental or physical disability." 28 U.S.C. § 351(a). 

Complainant filed civil rights complaints in 2015 and 2016 alleging deliberate 

indifference on the part of prison and medical staff to his serious medical needs in 

connection with prostate, bladder, and back problems. In his 20 I 5 case, complainant 

filed administrative grievance forms showing exhaustion of certain claims through level 3 

of the process. The district judge dismissed the 2015 case because complainant had not 

exhausted his administrative remedies before filing suit. 

In complainant's first 2016 case, the district judge dismissed complainant's fourth 

amended complaint on the basis that complainant had not shown exhaustion of 

administrative remedies as to the nurse named as a defendant in that case. The dismissal 

was without prejudice to the filing of an amended complaint identifying all named 



-· 

defendants and showing administrative exhaustion as to all named defendants. 

Complainant appealed that order, and the court of appeals dismissed the appeal as 

interlocutory and remanded the case to the district court to allow complainant to amend 

his complaint. On remand the district judge entered an order allowing complainant 21 

days in which to file an amended complaint. Complainant filed a motion for recusal, a 

motion seeking to use the evidence filed in his 2015 case, and a notice of appeal. The 

district judge denied the motion for recusal and denied the motion to use evidence as 

premature prior to filing of an amended complaint. 

Complainant also filed a mandamus petition in connection with his first 2016 case, 

claiming that the district court was not acknowledging or responding to his filings and 

was not providing him with copies of documents filed in his 2015 case which he needed 

to show exhaustion. Upon receipt of the mandamus petition, the district judge entered an 

order listing the five civil actions filed by complainant, sending complainant copies of 

certain documents filed in his 2015 deliberate indifference case, and noting that 

complainant had been provided with section 1983 forms. 

In complainant's second 2016 case, complainant was ordered to file evidence of 

exhaustion. That case remains pending .in the district court. 

In this judicial complaint, complainant alleges that the j udge engaged m 

misconduct by: 

I) obstructing justice and delaying action in complainant's cases; 

2) preventing complainant from asserting his civil rights by failing to file three 
of complainant's civil rights actions and delaying the filing of a fourth 
action for 11 months; · 
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3) ignoring complainant's documents and failing to address his requests; and 

4) retaliating against complainant for having filed judicial complaints. 

The JudiciaJ Conduct and Disability Act estabUshes an administrative remedy for 

judicial misconduct and disability. The procedure "is not designed as a substitute for, or 

supplement to, appeals or motions for reconsideration,,; In re Judicial Conduct and 

Disability, 517 F.3d 558, 561. (U.S. Jud. Conf. 2008), and allegations that are "directly 

related to the merits of a decis~on or procedural ruling" are subject to dismissal under the 

Act, 28 U.S.C. § 352(b)(l)(A)(ii). If, however, the complainant demonstrates "clear and 

convincing evidence of a judge's arbitrary and intentional departure from prevailing law 

based on his or her disagreement with, or willful indifference to, that law," 517 F.3d at 

562, or evidence that the judge's ruling was the result of a bribe, ex parte contact, racial 

bias, or other improper motive, Rule 3(h)(3)(A), Rules for Judicial-Conduct and Judicial

Disability Proceedings, a claim may be brought under the Act. 

The complainant must present "sufficient evidence to raise an inference that 

misconduct has occurred." 28 U.S.C. § 352(b)(l)(A)(iii). If "the only support for the 

allegation of bad acts or motive is the merits of the judge's ruling," the complaint must be 

dismissed. In re Doe, 640 F.3d 869, 873 (8th Cir. Jud. Council 2011). 

Additionally, an allegation of delay in rendering a decision is considered a merits

related claim under the Act and is not cognizable ''unless the allegation concerns an 

improper motive in delaying a particular decision or habitual delay in a significant 
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number of unrelated cases." Rule 3(h)(3)(B), Rules for Judicial-Conduct and Judicial

Disability Proceedings. · 

Complainant's allegations fail, in light of the record of proceedings in his cases, to 

give rise to an inference of willful indifference or retaliatory intent. The record is also 

devoid of evidence of delay, habitual delay, or ill motive on the part of the district judge. 

Promptly upon remand of complainant's first 2016 case, the judge entered an 

order allowing complainant 21 days in which to file an amended complaint. 

Approximately 8 months later, after filing two other motions, which were denied, and a 

notice of appeal, complainant filed his amended complaint. On this record, there is no 

showing of improper delay or obstruction of justice by the judge. 

The record further reflects that the district court promptly assigned a case number 

and entered an order to show exhaustion in complainant's second 2016 case. Contrary to 

complainant's allegations, the district court did not wait 11 months before filing the 

complaint or notifying him of the case number. 

With respect to complainant's allegation that he mailed three additional 

complaints to the district court that were never filed, the responsibility for filing cases 

rests with the clerk of court, and complainant has presented no facts to suggest that the 

alleged failure to file was the result of judicial misconduct. During this time, 

complainant filed multiple amended complaints in his first 2016 case and also filed a 

second 2016 case. Although complainant attributes the duplicative filing of the second 

case to the judge' s fai lure to respond to his requests for information, he has not shown 

that he was prevented, through judicial misconduct, from filing any claims. 
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With respect to the judge's alleged failure to address complainant's requests, the 

record indicates that th~ judge provided complainant with copies of certain documents 

filed in complainant's 2015 deliberate indifference case, a list of complainant's 2015 

cases, and section 1983 forms. Although complainant may take issue with the speed and 

adequacy with which his requests were addressed there is no evidence of willful 

indifference to the law or an intent to retaliate against complainant due to prior judicial 

complaints. 

Complainant's allegations of judicial misconduct are accordingly, dismissed as 

merits related and lacking in factual support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii) . 

IT IS SO ORDERED. 

--~ '?,Ji1e,~ 'L 
I J. Harvie Wilkinson ill 

Circuit Judge* 

* Acting pursuant to Rule 25, Rules for Judicial-Conduct and Judicial-Disability 
Proceedings. 
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