


difficulties, irritability, impatience, and failure to dye a gray streak in her 
hair. 

(2) The judge demonstrated bias throughout the trial by consistently. ruling in 
favor of the government, permitting the government's witnesses to perjure 
themselves, mistreating complainant's attorneys, and waking up one of the 
prosecutors by telling him she was not going to argue his case for him. 

A claim of disability under the Judicial Conduct and Disability Act requires a 

showing that the judge suffers from an impairment that renders the judge "unable to 

discharge the duties of the particular judicial office." Rule 3(e), Rules for Judicial

Conduct and Judicial-Disability Proceedings. A claim of misconduct under the Act 

requires a showing that the judge engaged in conduct that violated mandatory standards 

of judicial conduct and was prejudicial to the administration of justice. Rule 3(h), Rules 

for Judicial-Conduct and Judicial-Disability Proceedings. 

The Act does not permit review of claims that are "directly related to the merits of 

a decision or procedural ruling." 28 U.S.C. § 352(b)(l)(A)(ii); see In re Judicial Conduct 

and Disability, 517 F.3d 558 (U.S. Jud. Conf. 2008). To avoid the merits-related bar, a 

complainant must present "clear and convincing evidence of a judge's arbitrary and 

intentional departure from prevailing law based on his or her disagreement with, or 

willful indifference to, that law," 517 F.3d at 562, or evidence that the judge had an 

improper motive for his or her ruling, Rule 3(h)(3)(A), Rules for Judicial-Conduct and 

Judicial-Disability Proceedings. Misconduct cannot be shown where the only support for 

the allegations is the merits of the judge's ruling. In re Doe, 640 F.3d 869, 873 (8th Cir. 

Jud. Council 2011 ). 
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An allegation of misconduct may also be made based upon a judge's ill treatment 

of the parties or attorneys. Such a claim requires a showing that the judge treated 

"litigants, attorneys, or others in a demonstrably egregious and hostile manner." Rule 

3(h)(l)(D), Rules for Judicial-Conduct and Judicial-Disability Proceedings. The 

language used by the judge in proceedings or rulings is not, however, subject to 

misconduct review simply because a party deems it offensive; language that is relevant to 

the case at hand is presumptively merits-related and not subject to review. See Rule 3 

cmt., Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

Complainant supports his allegation of dementia by quoting occasions during the 

three-day jury trial at which the judge made comments such as "I don't know," "uh," 

"sorry," "let me go back and correct that," "I didn't hear the answer," "I'm trying to 

understand," "I can't remember," "I am on the wrong page," or "I am confused." In 

addition, complainant points to occasions when counsel reminded the judge of a 

witness' s name or to the need to call in alternate jurors, as evidence not only of the 

judge's dementia but of an effort on the part of others in the courtroom to conceal her 

dementia. As evidence of dementia-related inattention to personal hygiene, complainant 

points to the judge's failure to dye a gray streak in her hair. As evidence of the judge's 

irritability and impatience, complainant points to the judge's statement that she was 

perturbed that counsel was not asking leading questions on cross-examination and that 

counsel felt the need to comment on every ruling she made. He also alleges that the 

judge's irritability and impatience were evidenced by her continual efforts to move the 

trial along. 
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Review of the transcripts in complainant's case provides no support for 

complainant' s claim that the judge is unable to discharge the duties of office due to 

dementia. On the contrary, the judge managed complainant' s trial in a careful, 

competent, and effective manner. The hesitations and inaccuracies complainant points to 

as evidence of dementia are typical of impromptu speaking and did not undermine the 

judge's able management of the proceedings. The judge's admonitions to counsel 

regarding his cross-examination and commentary and the judge's attentiveness to time 

management were part and parcel of her capable management of the trial rather than 

evidence of dementia. Complainant's opinion that the judge should dye her hair is not 

evidence that she is unable to discharge the duties of office. 

Complainant also maintains that the judge demonstrated bias by ruling in favor of 

the government, permitting the government's witnesses to perjure themselves, 

mistreating complainant's attorneys, and telling a government attorney who had fallen 

asleep that she was not going to argue his case for him. Review of the transcript reflects, 

however, that the judge managed the proceedings in an even-handed manner 

uninfluenced by bias or prejudice. The credibility of the witnesses was for the jury to 

determine, and the record provides no support for a claim that the court condoned the 

presentation of perjured testimony. The record also fails to support complainant's claim 

that the judge mistreated defense counsel. Complainant' s claim that the judge woke up a 

government attorney by telling him she would not argue his case fails to allege any 

judicial misconduct. 
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The record in complainant's case reflects that the judge conducted the proceedings 

in a fair and capable manner consistent with the effective and expeditious administration 

of the business of the courts. This judicial complaint is dismissed pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(ii) as related to the merits of the judge's decisions and§ 352(b)(l)(A)(iii) 

as lacking in factual support. 

IT IS SO ORDERED. 
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