


district court had not given him the notice required by Castro v. United States, 540 U.S. 

375 (2003), before construing his motion to dismiss and vacate as a§ 2255 motion. 

Complainant then filed another motion to vacate judgment, and the district court 

notified him that it intended to construe the motion as one filed under 28 U.S.C. § 2255. 

Complainant objected to this construction but did not withdraw the motion. The district 

judge denied relief under 28 U.S.C. § 2255 because the one-year limitations period under 

the statute had expired. Complainant appealed, and the court of appeals denied a 

certificate of appealability. 

Complainant then filed a 28 U.S.C. § 2255 motion. The district judge denied that 

motion as successive, and complainant appealed. The court of appeals denied a 

certificate of appealability. 

Complainant then filed a motion to vacate a void judgment and sentence. The 

district judge denied the motion, and complainant appealed. While his appeal of the 

district court's denial of the motion was pending, complainant filed a supplemental brief 

in the district court. The court of appeals denied a certificate of appealability and 

dismissed the appeal. Complainant's filing of a timely petition for rehearing and 

rehearing en bane stayed issuance of the court of appeals mandate pending ruling on the 

petition pursuant to Fed. R. App. P. 41. The court of appeals denied the petition for 

rehearing and rehearing en bane and thereafter issued its mandate. 

Complainant alleges in his judicial complaint that the district judge: 

• interfered with complainant's right to counsel by falsely informing potential 
counsel that complainant's habeas action was not pending in district court, 
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even though the district court had not yet ruled on the issues raised m 
complainant's supplemental brief; 

• requested, in ex parte communication with government counsel, a mandate 
from the court of appeals to prevent adjudication of complainant's 
supplemental brief and failed to inform complainant that the requested mandate 
had been denied, in order to continue delaying adjudication of the issues in 
complainant's supplemental brief; and 

• treated complainant in a demonstrably egregious and hostile manner by 
dismissing his 2014 habeas petition as successive in violation of Castro v. 
United States and by failing to address his supplemental brief. 

The Judicial Conduct and Disability Act provides for review of judicial conduct, 

not judicial decisions. See 28 U.S.C. § 352(b)(l)(A)(ii); In re Memorandum of Decision, 

517 F.3d 558,561 (U.S. Jud. Conf. 2008). A claim of misconduct in connection with a 

judge's decision requires "clear and convincing evidence of a judge's arbitrary and 

intentional departure from prevailing law based on his or her disagreement with, or 

willful indifference to, that law," 517 F.3d at 562, or evidence that the judge's ruling was 

the result of a bribe, ex parte contact, racial bias, or other improper motive, Rule 

3(h)(3)(A), Rules for Judicial-Conduct and Judicial-Disability Proceedings. A claim of 

egregious or hostile treatment cannot be premised on rulings by the judge that are related 

to the case before him. The complaint must present "sufficient evidence to raise an 

inference that misconduct has occurred." 28 U.S.C. § 352(b)(l)(A)(iii). If the "only 

support for the allegation of bad acts or motive is the merits of the judge's rulings," the 

complaint must be dismissed. In re Doe, 640 F.3d 869, 873 (8th Cir. 2011). 

Complainant has failed to show willful indifference to the law, improper motive, 

or demonstrably egregious or hostile treatment by the judge. Complainant's -filing of a 
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supplemental brief after the judge had denied his motion did not re-open the motion, and 

the district court did not misrepresent the record or interfere with complainant's right to 

counsel by telling potential counsel that the motion had been decided. 

The court of appeals mandate was stayed due to complainant's filing of a petition 

for rehearing and rehearing en bane, and the court of appeals issued its mandate after the 

petition was denied. Appellate action on the mandate was controlled by Fed. R. App. P. 

41, not by any request from the district judge in ex parte communication with 

government counsel. 

The judge's rulings m complainant's case did not constitute demonstrably 

egregious and hostile treatment. Such an allegation is simply a challenge to the merits of 

the judge's decision and may not be brought through a misconduct complaint. 

Accordingly, this judicial complaint is dismissed pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(ii) as merits related and§ 352(b)(l)(A)(iii) as factually unsupported. 

IT IS SO ORDERED. 
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