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motions for appointment of counsel and for certification of a class and ordered 

complainant to show that he had exhausted his administrative remedies. 

In July 201 7, complainant filed a motion demanding service of process. The judge 

denied the motion for service of process because the complaint was still undergoing 

initial review but directed the clerk to provide a copy of the complaint to the state 

attorney general's office and directed that office to respond to complainant's request for 

preliminary injunctive relief. 

The state responded that complainant's co-plaintiff qualified for and received the 

desired treatment in June 2016. With respect to complainant, the state responded: "it is 

highly unlikely that [ complainant] will suffer irreparable harm absent an injunction, as it 

is more likely that, having now met the criteria [ used] to prioritize Hepatitis-C positive 

inmates for treatment, [complainant] will receive the treatment he is requesting without 

court intervention." (DE 39 at 9). 

Complainant brings the following allegations of misconduct against the district 

judge: 

I) The judge improperly delayed service of process. 

2) The treatment recently afforded complainant's co-plaintiff suggests that the 
judge is colluding and engaging in ex parte communication with the 
defendants. 

3) The prediction that complainant will receive the requested treatment without 
court intervention suggests that the judge is conspiring to afford the 
defendants a tactical advantage by delaying service of process and 
communicating with them about the complaint. 
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The Judicial Conduct and Disability Act does not permit review of claims that are 

"directly related to the merits of a decision or procedural ruling." 28 U.S.C. 

§ 352(b)(I)(A)(ii); see In re Judicial Conduct and Disability, 517 F.3d 558 (U.S. Jud. 

Conf. 2008). To avoid the merits-related bar, a complainant must present "clear and 

convincing evidence of a judge's arbitrary and intentional departure from prevailing law 

based on his or her disagreement with, or willful indifference to, that law," 517 F .3d at 

562, or evidence that the judge had an improper motive for his or her ruling, Rule 

3(h)(3)(A), Rules for Judicial-Conduct and Judicial-Disability Proceedings. An 

allegation of delay is also merits-related and fails to state a misconduct claim "unless the 

allegation concerns an improper motive in delaying a particular decision or habitual delay 

in a significant number of unrelated cases." Rule 3(h)(3)(B), Rules for Judicial-Conduct 

and Judicial-Disability Proceedings. 

A claim of improper motive must be supported by sufficient evidence to raise an 

inference that misconduct has occurred. See 28 U.S.C. § 352(b)(I)(A)(iii). If "the only 

support for the allegation of bad acts or motive is the merits of the judge's ruling," the 

complaint must be dismissed. In re Doe, 640 F.3d 869, 873 (8th Cir. Jud. Council 2011). 

Complainant has failed to show a pattern of delay on the part of the judge. 

Although complainant has suggested that the judge is delaying service to give the 

defendants a tactical advantage, the allegation of improper motive is speculative in 

nature. 

Complainant also alleges that the judge has engaged in ex parte communication, 

conspiracy, and collusion with the defendants. These allegations are based on the fact 
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that the state provided the requested treatment to complainant's co-plaintiff after the 

complaint was filed but prior to service and on the fact that the state has claimed that 

complainant will likely receive the requested treatment without court intervention. The 

state attorney general' s office was sent a copy of the complaint for the purpose of 

responding to the claim for preliminary injunctive relief. That response reflects that the 

timing of treatment is based on the state's medical protocols, not on collusion, conspiracy 

or communication with the judge. Complainant's assertion to the contrary is speculative 

and insufficient to support a claim of misconduct. 

This judicial complaint is, accordingly, dismissed pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(ii) & (iii) as related to the merits of the judge's rulings and lacking in 

factual support. 

IT IS SO ORDERED. 

~r-~ Ro~L. go ~ 
Chief J:e ~ 

4 


