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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-354, which provides an· 

administrative remedy for judicial conduct "prejudicial to the effective and expeditious 

administration of the business of the courts" and for judicial inability to "discharge all the . 

duties of office by reason of mental or physical disability." 28 U.S.C. § 351(a). 

Complainant pied guilty to armed bank robbery and was sentenced to 150 months' 

imprisonment and 5 years' supervised release. On appeal from the conviction and 

sentence, the court of appeals vacated the guilty plea; finding that the judge had 

committed plain error by telling defendant, prior to arraignment, that the case against him 

was open and shut and that he would end up getting life in prison. On remand, the case 

was transferred to a different district judge. 

Complainant filed this judicial complaint against the judge assigned to his case on 

remand [hereinafter subject judge], alleging that she delayed ruling on his motion to 

proceed pro se in order to sabotage his defense. Complainant filed his motion to proceed 

pro se on December 6, 2017, requesting· an immediate hearing and basing his motion, in 

part, on counsel's failure to file a speedy trial motion. Counsel filed a speedy trial motion 



on December 20, 2017. The subject judge denied the speedy trial motion on January 17, 

2018. Complainant withdrew his motion to proceed prose on January 24, _2018. 

Complainant alleges that counsel refused to base his speedy trial motion on the 

misconduct of the initial judge in his case, instead basing the motion on the government's 

failure to concede error on appeal. Complainant maintains that the subject judge acted on 

counsel's speedy trial motion before acting on complainant's motion to proceed prose in 

order to prevent complainant from prevailing upon a pro se speedy trial motion based on 

judicial misconduct. 

A claim of misconduct under the Act requires a showing that the judge engaged in 

conduct that violated mandatory standards of judicial conduct and was prejudicial to the 

administration of justice. Rule 3(h), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. The Act excludes from its coverage allegations that are "directly related to 

the merits of a decision or procedural ruling." 28 U.S.C. § 352(b)(l)(A)(ii). "If the 

decision or ruling is alleged to be the result of an improper motive, e.g., a bribe, ex parte 

contact, racial or ethnic bias, or improper conduct in rendering a decision or ruling, . . . 

the complaint is not cognizable to the extent that it attacks the merits." Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

An allegation of delay in rendering a decision is considered a merits-related claim 

under the· Act because it challenges the priority assigned by the judge to deciding a 

matter. An allegation of delay is not cognizable as a misconduct claim "unless the 

allegation concerns an improper motive in delaying a particular decision or habitual delay 
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in a significant number of unrelated cases." Rule 3(h)(3)(B), Rules for Judicial-Conduct 

and Judicial-Disability Proceedings. 

A claim of misconduct must be supported by "sufficient evidence to raise an 

inference that misconduct has occurred." 28 U.S.C. § 352(b)(l)(A)(iii). If "the only 

support for the allegation of bad acts or motive is the merits of the judge's ruling," the 

complaint must be dismissed. In re Doe, 640 F.3d 869, 873 (8th Cir. Jud. Council 2011). 

Complainant has offered no evidence to support his claim that the subject judge 

deliberately delayed ruling on his motion to proceed pro se in order to prevent him from 

prevailing upon a pro se speedy trial motion. Nor does the record offer any basis for 

inferring that the judge was attempting to sabotage complainant's defense through her 

rulings in his case. 

This judicial complaint is, accordingly, dismissed as merits related and lacking in 

factual support for a claim of misconduct. 28 U.S.C. § 352(b)(l)(A)(ii) &(iii). 

ITIS SO ORDERED. 

<?ficw~:11,-..,T 
( J. Harvie Wilkinson III 

Circuit Judge* 

• Acting in place of the Chief Judge, pursuant to Rule 25(f), Rules for Judicial
Conduct and Judicial-Disability Proceedings. 
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