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In the Matter of a 

Judicial Complaint 

Under 28 U.S.C. § 351 

UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

* 

* No. 04-18-90034 

* 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a federal district judge 

[hereinafter "subject judge"] pursuant to the Judicial Conduct and Disability Act, 28 

U.S.C. §§ 351-364. The complaint is before me for review pursuant to 28 U.S.C. § 352(a) 

to determine "(I) whether appropriate corrective action has been or can be taken without 

the necessity for a formal investigation; and (2) whether the facts stated in the complaint 

are either plainly untrue or are incapable of being established through investigation." 28 

U.S.C. § 352(a). For the reasons stated below, the complaint is concluded on the basis 

that appropriate corrective action has been taken. 28 U.S.C. § 352(b)(2). 

Upon his plea of guilty to possession with intent to distribute cocaine base and 

possession of a firearm in furtherance of a drug trafficking crime, complainant was 

sentenced to 216 months in prison. Complainant did not appeal but did file a motion to 

vacate his conviction and sentence pursuant to 28 U.S.C. § 2255. The government 

moved to dismiss complainant's § 2255 motion, and the case was thereafter reassigned 



from the judge who had presided over the criminal proceedings to the subject judge. The 

subject judge granted the government's motion to dismiss, and complainant appealed. 

The court of appeals denied a certificate of appealability and dismissed the appeal. 

Complainant's judicial complaint alleges that the government's motion to dismiss 

his § 2255 motion was filed by the subject judge's son, as Assistant United States 

Attorney, and that the judge acted under a conflict of interest in granting the motion. 

Inquiry regarding the claim was made of the subject judge and the clerk of the district 

court pursuant to Rule ll(b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

The clerk of court responded that the subject judge's son was listed as a conflict 

for the subject judge in the district's conflict-checking software but that the software only 

checked for conflicts in open cases and did not identify a conflict in complainant's case 

because it was a closed criminal case with a pending post-judgment motion at the time it 

was reassigned to the subject judge. The clerk has since taken steps to correct this 

deficiency in the conflict screening process. 

The subject judge responded that, at the time he ruled in the case, he did not 

realize his son had filed the motion and the conflict was not identified by the district's 

conflict-checking software. The subject judge subsequently entered the following recusal 

order: 

It has come to the Court's attention that a fact bearing on 
the disqualification of the undersigned has been discovered 
following the reassignment of this matter to the undersigned 
on May 28, 2013, and after decisions have been entered. In 
accordance with Advisory Opinion 71 of the Judicial 
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Conference Committee on Codes of Conduct (June 2009), the 
undersigned recuses himself from this matter for the parties to 
determine what relief they may seek and for the newly 
assigned judge to determine the legal consequence of the 
participation of the undersigned in this case. 

In addition, the judge reviewed his docket to identify any other cases in which an earlier 

appearance by his son was not flagged when the case was reassigned to the judge. New 

assignments were made in those cases as well. 

Upon receipt of the subject judge's recusal order, complainant filed a motion 

asking the newly assigned judge to appoint counsel to assist him in determining what 

relief he should seek. That motion remains pending before the newly assigned judge. 

The Code of Conduct for United States Judges provides standards of conduct for 

application in proceedings under the Judicial Conduct and Disability Act. See Code of 

Conduct for United States Judges, Canon 1 cmt. The Code requires a judge to disqualify 

himself or herself in cases in which a lawyer is related to the judge within the third 

degree of relationship. Canon 3(C){l)(d)(ii). Disciplinary action is not, however, 

warranted for every Code violation, see Canon 1 cmt, and a chief judge may conclude a 

judicial complaint upon a determination that "the subject judge has taken appropriate 

voluntary corrective action that acknowledges and remedies the problems raised by the 

complaint," Rule ll(d)(2), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 
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Complainant has correctly alleged that the judge violated the Code of Conduct by 

not disqualifying himself initially.* The violation was, however, inadvertent, and the 

judge has acknowledged his error. Moreover, the judge has taken the action prescribed 

by Advisory Opinion 71, Disqualification after Oral Argument (Jud. Conf. Comm. on 

Codes of Conduct June 2009), by disclosing to the parties the facts bearing on 

disqualification and recusing himself so that another judge can determine the legal 

consequences. The judge has also reviewed his docket and recused himself in any other 

cases in which his son's involvement was overlooked at the time the case was reassigned. 

In addition, the deficiency in the district's conflict-screening process has been addressed. 

I find the judge's acknowledgment of error and the measures taken to remedy the 

error in complainant's case and avoid the error in other cases to constitute appropriate 

voluntary corrective action. Accordingly, this judicial complaint is concluded, pursuant 

to 28 U.S.C. § 352(b )(2), based on voluntary corrective action. 

IT IS SO ORDERED. 

* Complainant questions the date on which the judge's son left the U.S. Attorney's 
Office. The timing of that departure is immaterial, however, as the judge has admitted the 
existence of a conflict of interest. 
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