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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a federal district judge pursuant 

to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364. The Act provides an 

administrative remedy for judicial conduct "prejudicial to the effective and expeditious 

administration of the business of the courts" and for judicial inability to "discharge all the 

duties of office by reason of mental or physical disability." 28 U.S.C. § 35l(a). 

Complainant pied guilty, pursuant to a plea agreement, to one count of possession 

of child pornography, in violation of 18 U.S.C. § 2252A(a)(5) (2006). At complainant's 

sentencing, the victim testified that she and complainant are engaged to be married and 

that she has been living with complainant's family since she turned 18. She also testified 

that she made the pornographic video herself and sent it to complainant of her own 

accord. The judge imposed the maximum sentence of ten years' imprisonment; he also 

imposed a supervised release term of twenty years. The court of appeals dismissed 

complainant's appeal, finding that the government did not breach the plea agreement and 



that, in accordance with the plea agreement, complainant had waived the issues raised on 

appeal. 

Complainant filed two motions for post-conviction relief under 28 U .S.C. § 225 5 

that were denied by the district judge, with further review denied by the court of appeals. 

This is his second judicial complaint against the district judge. His first complaint was 

dismissed as related to the merits of the judge's rulings and as lacking in factual support 

for a showing of misconduct. In re Judicial Complaint, No. 04-13-90130 (Traxler, C.J., 

Dec. 20, 2013), review denied, (4th Cir. Jud. Council Jan. 21, 2014). 

Complainant makes the following allegations in his current judicial complaint: 

1) The judge abused his power by basing complainant's sentence on his own 
biased beliefs. The judge demonstrated his bias by telling the alleged victim 
that she just did not know she was a victim and that in a few years she would 
be too old for complainant. The judge inaccurately and improperly described 
the complainant as a predator trolling the Internet for young girls. The judge 
denied complainant's motion for recusal and the alleged victim's challenge to 
the no contact order, based on his biased beliefs. The judge's bias is proven by 
the fact that, six years later, the alleged victim still does not consider herself a 
victim. 

2) The judge ignored a blatant defect in complainant's indictment. The judge 
knew that the alleged victim was 17 years and IO months old and in college at 
the time she produced the video and therefore was not a child. The judge 
failed to give the word "child" its plain meaning and ignored the testimony of 
the alleged victim that she sent the video to complainant without his having 
requested it. 

3) The judge unnecessarily imposed a "no contact" condition and illegally 
modified the judgment order more than 14 days after sentencing and outside 
complainant's presence. 

4) The judge demonstrated his bias by conflating the facts before him with 
complainant's prior conviction in another state. The judge refused to allow 
defense counsel full access to the records relating to the prior conviction, made 
findings regarding the prior conviction that were properly the province of a 
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jury, and improperly characterized the prior conviction as a felony rather than a 
misdemeanor. 

5) By imposing an excessive term of supervised release, the judge used 
supervised release as an extra punishment rather than as a period for readapting 
to society. 

6) The judge improperly allowed the magistrate judge to preside over 
complainant's plea hearing at which complainant was forced by defense 
counsel to plead guilty to a defective indictment. 

7) The judge allowed the prosecution to submit a false victim impact statement 
from the alleged victim's mother even though the alleged victim did not 
consider herself to be a victim. 

8) The judge used chewing tobacco, an addictive substance that affects decision
making, during the sentencing hearing. 

The Judicial Conduct and Disability Act establishes an administrative remedy for 

judicial misconduct or disability. The procedure "is not designed as a substitute for, or 

supplement to, appeals or motions for reconsideration," In re Judicial Conduct and 

Disability, 517 F.3d 558, 561 (U.S. Jud. Conf. 2008), and allegations that are "directly 

related to the merits of a decision or procedural ruling" are subject to dismissal under the 

Act, 28 U.S.C. § 352(b)(l)(A)(ii). If, however, the complainant demonstrates "clear and 

convincing evidence of a judge's arbitrary and intentional departure from prevailing law 

based on his or her disagreement with, or willful indifference to, that law," 517 F.3d at 

562, or evidence that the judge's ruling was the result of a bribe, ex parte contact, racial 

bias, or other improper motive, Rule 3(h)(3)(A), Rules for Judicial-Conduct and Judicial

Disability Proceedings, a claim may be brought under the Act. 

A complaint that "repeats allegations of a previously dismissed complaint" cannot 

be dismissed if "it also contains material information not previously considered and does 
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not constitute harassment of the subject judge." Rule l l(c)(2), Rules for Judicial

Conduct and Judicial-Disability Proceedings. A judicial complaint must, however, 

present "sufficient evidence to raise an inference that misconduct has occurred." 28 

U.S.C. § 352(b)(l)(A)(iii). If "the only support for the allegation of bad acts or motive is 

the merits of the judge's ruling," the complaint must be dismissed. In re Doe, 640 F .3d 

869, 873 (8th Cir. Jud. Council 2011). 

Complainant's prior judicial complaint was dismissed on the grounds that 

comments made at sentencing that are related to the merits and reasons for the sentence 

imposed cannot serve as the basis for a disciplinary proceeding under the Act. In re 

Judicial Complaint, No. 04-13-90130 at 3 (quoting Petition of Lauer, 788 F.2d 135, 137 

(8th Cir. 1985)). The order also dismissed complainant's challenges to the judge's 

application of a sentencing enhancement and clarification of the "no contact" language as 

merits related. In addition, the order found that the allegation that the judge was using 

chewing tobacco failed to state a claim of misconduct or disability. 

Complainant has not presented any material information not previously considered 

that would change the conclusions reached in dismissing his prior complaint. 

Complainant's allegations regarding the judge's sentencing comments, failure to dismiss 

the indictment, imposition of a "no contact" requirement, consideration of complainant's 

prior conviction, imposition of lengthy terms of incarceration and supervised release, 

approval of a plea taken before the magistrate judge, consideration of a victim impact 

statement from the victim's mother, and use of chewing tobacco fail to establish willful 
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indifference to the law, illegal or improper motive, or other misconduct on the part of the 

judge. 

Accordingly, this complaint is dismissed pursuant to 28 U.S.C. § 352(b)(l)(A)(ii) 

as related to the merits of the judge's rulings and pursuant to 28 U .S.C. 

§ 352(b)(l)(A)(iii) as lacking in factual support for a showing of misconduct. 

IT IS SO ORDERED. 

•1J .L\,_.___ /')_ G 4 
William B. Traxler, J~l 

Circuit Judge 

" Acting upon disqualification of the Chief Judge pursuant to Rule 25(f), Rules 
for Judicial-Conduct and Judicial-Disability Proceedings. 
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