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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint pursuant to the Judicial Conduct and 

Disability Act, 28 U.S.C. §§ 351-364, against the district judge who presided over his 

criminal case. For the reasons stated below, the complaint will be dismissed as directly 

related to the merits of the judge's rulings and as lacking in factual support for a 

misconduct claim. 

Complainant was indicted under 18 U.S.C. § 922(g)(l) for possessing a firearm 

after having been convicted of a criminal offense punishable by more than a year in 

prison and under 18 U.S.C. § 924(e) (Armed Career Criminal Act), which requires the 

judge to impose a minimum 15-year sentence on defendants convicted of unlawful 

possession of a firearm who have three prior state or federal convictions for violent 

felonies or serious drug offenses. Prior to trial, complainant filed a motion to dismiss the 

indictment or to remove from the charge presented to the jury any reference to the 

predicate convictions required for the judge's imposition of an enhanced sentence under 



18 U.S.C. § 924(e). The judge denied the motion to dismiss but stated that language 

regarding the predicate § 924( e) convictions would be redacted from the charge presented 

to the jury. 

At the start of trial proceedings, the judge engaged in a colloquy with the parties to 

determine whether complainant would stipulate to prior conviction of a crime punishable 

by more than a year in prison to avoid the prosecution's presentation of evidence of a 

prior armed robbery conviction to support the 18 U.S.C. § 922(g)(l) charge. After 

complainant rejected the proposed stipulation, the judge permitted the prosecutor to 

present evidence of one prior armed robbery conviction. 

At the close of trial, the judge, prosecutor, and defense counsel discussed the 

charge to be submitted to the jury. The judge proposed removing the language regarding 

prior convictions for violent felonies or serious drug offenses from the charge submitted 

to the jury, stating: "It is not that we're changing the indictment, we're just changing what 

the jury will see and have so they will not be familiar with the charge of three violent 

felonies." (Jan. 19, 2017, Transcript at 110). When the complainant objected to any 

change in the charging language submitted to the jury, the judge responded: "Well, if 

[you object], do you wish for me to reopen the evidence and let [the government] put on 

evidence of three violent felonies and send the indictment as it exists back?" (Jan. I 9, 

2017, Transcript at 113). The judge ultimately decided to send the charge to the jury with 

the § 924( e) predicate offense language redacted, and without reopening the evidence. 

Complainant now alleges in his judicial complaint that the judge engaged m 

prejudicial misconduct and deprived him of due process by: 
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• Arbitrarily and capriciously denying his motion to dismiss the indictment; 

• Threatening to allow the prosecutor to prove three previous convictions for 

violent felonies if complainant did not enter into a stipulation; and 

• Allowing the prosecutor and defense counsel to alter the language of the 

indictment presented to the jury, thereby permitting the case to proceed on a 

counterfeit indictment. 

The Judicial Conduct and Disability Act establishes an administrative remedy for 

judicial conduct "prejudicial to the effective and expeditious administration of the 

business of the courts" and for judicial inability to "discharge all the duties of office by 

reason of mental or physical disability." 28 U.S.C. § 351 (a). The procedure "is not 

designed as a substitute for, or supplement to, appeals or motions for reconsideration," In 

re Judicial Conduct and Disability, 517 F .3d 558, 561 (U.S. Jud. Conf. 2008), and 

allegations that are "directly related to the merits of a decision or procedural ruling" are 

subject to dismissal under the Act, 28 U.S.C. § 352(b)(l)(A)(ii). 

If, however, the complainant demonstrates "clear and convincing evidence of a 

judge's arbitrary and intentional departure from prevailing law based on his or her 

disagreement with, or willful indifference to, that law," 517 F.3d at 562, or evidence that 

the judge's ruling was the result of a bribe, ex parte contact, racial bias, or other improper 

motive, Rule 3(h)(3)(A), Rules for Judicial-Conduct and Judicial-Disability Proceedings, 

a claim may be brought under the Act. If "the only support for the allegation of bad acts 

or motive is the merits of the judge's ruling," the complaint must be dismissed. In re 

Doe, 640 F .3d 869, 873 (8th Cir. Jud. Council 2011 ). 
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Complainant's judicial complaint allegations attack the merits of (1) the judge's 

denial of complainant's motion to dismiss the indictment, (2) the judge's inquiry into 

whether complainant wished evidence of three prior violent felony convictions presented 

to the jury, and (3) the judge's removal of any reference to three prior violent felony or 

serious drug convictions from the charge submitted to the jury. The complaint process 

cannot be used to attack the merits of these rulings unless the judge acted with willful 

indifference to prevailing law or out of an improper motive. Complainant presented no 

authority in the district court or in his judicial complaint that removing reference to the 

prior convictions needed for an 18 U.S.C. § 924(e) sentence from the charge submitted to 

the jury was contrary to prevailing law. See United States v. Quintero, 872 F.2d 107 (5th 

Cir. 1989) (language regarding§ 924(e) sentence enhancement did not render indictment 

deficient but should not come before the jury). In addition, the record makes clear that 

the judge proceeded as he did to avoid prejudicing the jury against complainant, rather 

than out of any improper motive or purpose. 

This judicial complaint is, accordingly, dismissed pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 
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