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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

Complainant was a criminal defendant on trial for various narcotics and firearms 

offenses. His complaint alleges that the presiding judge stated that complainant "has a 

Dr. Huxtable sex fetish, after Bill Cosby, who has been in media for the last 5 years 

accused of sex crimes, recently found guilty. Statement is highly prejudicial for a jury to 

hear. [The judge] is making a joke of a sex crime." 

Review of the transcript of complainant's case reveals that complainant himself 

introduced the notion of a "sex fetish" when he testified, in the course of explaining why 

latex gloves were found in his possession, "I kind of have like a doctors fetish. If you 

come to my house, I have two doctor's examining tables. I have one in my living room .. 

. . I also have a stethoscope in my room, and I also have female spatulas." 

The transcript shows that the judge's reference to this testimony occurred in a 

colloquy with counsel, outside the presence of the jury, regarding the judge's 



forthcoming instructions to the jury concerning lesser included offenses. The judge 

stated, "But what if the jury decides to believe part of his testimony that he had used 

drugs and he shared drugs, and they don't believe you've proven that he was selling 

drugs? Let's say they choose to believe that portion of his testimony that the latex 

gloves, for example, were associated with his Dr. Huxtable doctor/sex fetish." 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. To avoid the merits-related bar, a misconduct claim must contain 

"clear and convincing evidence of an arbitrary and intentional departure from, or willful 

indifference to prevailing law." In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. 

Jud. Conf. 2008). The judge's statements, made to counsel in discussions about the 

judge's charge to the jury, are part and parcel of the judge's handling of the case on the 

merits. 

Misconduct may also be based upon a showing that the judge's statements were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b){l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F.3d 308 

(8th Cir. 1993) (judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law, racial bias, or other misconduct. It would appear 
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that the judge mentioned "his Dr. Huxtable doctor/sex fetish" simply to remind counsel -

in a colorful but neutral manner- of complainant's testimony on that point. Complainant 

may not pursue his disagreement with the judge's statements through a complaint of 

judicial misconduct. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 
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