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MEMORANDUM AND ORDER 

Complainant brings these judicial complaints against two magistrate judges 

pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which 

provides an administrative remedy for judicial conduct that is "prejudicial to the effective 

and expeditious administration of the business of the courts." 28 U.S.C. § 35l(a). 

In 2003, complainant was convicted of wire fraud in federal district court. In that 

case the two magistrate judges named in the complaints, who then worked as Assistant 

Federal Public Defenders, represented complainant. Complainant alleges that the two 

magistrate judges, then Assistant Federal Public Defenders, provided ineffective 

assistance of counsel in his criminal case and committed various associated misdeeds, 

including failing to provide him with complete copies of their files in his case despite his 

repeated, ongoing requests that they do so. 

The complaints are dismissed because the two named current magistrate judges 

were not judges subject to the Judicial Conduct and Disability Act at the time of the 

alleged misconduct. The act does not apply to a judge's conduct prior to appointment to 

the federal bench. 



The reasoning of the Judicial Council of the Tenth Circuit on this point in In re: 

Complaint under the Judicial Conduct and Disability Act, Nos. 10-16-90009 (DC-16-

90009) & I 0-16-80017 (10th Cir. Jud. Coun., 2017), is persuasive. The Judicial Council 

found, "The Act gives the Judiciary authority to investigate and resolve complaints about 

the conduct of judges, i.e., 'a circuit judge, district judge, bankruptcy judge, or magistrate 

. d ' JU ge .... Thus, the Act applies to complaints only if they allege that 'a judge has 

engaged in conduct prejudicial to the effective and expeditious administration of the 

business of the courts' ( or that a 'judge is unable to discharge all the duties of office by 

reason of mental or physical disability'). 28 U.S.C. sec. 35l{a) (emphasis added). 

Section 351(a) thereby effectively excludes any complaint aimed at a judge's conduct 

before he or she became a federal judicial officer, i.e., before the nominee's appointment. 

Section 352(b){l){A)(i) permits the chief circuit judge to dismiss an allegation that does 

not constitute misconduct under sec. 35 l{a)." 

The Ninth Circuit has reached the same conclusion, dismissing a complaint 

alleging misconduct by the subject judge when formerly sitting on state court, and 

holding that "the plain language of the Judicial Conduct and Disability Act limits its 

scope to conduct by federal judicial officers." In re Complaint of Judicial Misconduct, 

570 F.3d 1144, 1144 (9th Cir. 2009). The Ninth Circuit further reasoned that "Congress 

limited the scope of misconduct proceedings in order to preserve the constitutional 

scheme of presidential appointment and legislative confirmation." Id. Other circuits 

have been in agreement that pre-appointment conduct by a subject judge is not covered 
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by the Judicial Conduct and Disability Act. E.g., In re Complaint Against a Judicial 

Officer, No. 07-7-352-47 (7th Cir. 2007). 

The complaints do not allege that the judges have engaged in conduct prejudicial 

to the effective and expeditious administration of the courts as required by section 35 l(a). 

Accordingly, these judicial complaints are dismissed as not in conformity with section 

351(a). 28 U.S.C. § 352(b)(l)(A)(i). 

IT IS SO ORDERED. 
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