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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 351(a). 

Complainant filed in the district court a motion for an extension of time to file a 

section 2254 habeas corpus petition. The magistrate judge, in a report and 

recommendation, declined to rule on this motion, or on successive similar motions for an 

extension of time, on the ground that there was no federal court jurisdiction until the 

filing of a habeas corpus petition. The magistrate judge directed complainant to file a 

habeas corpus petition within twenty-one days. After complainant failed to do so, the 

magistrate judge recommended that the action be dismissed. The district court adopted 

the magistrate judge's report and recommendation, and so ordered that the action be 

dismissed. Complainant appealed. 

Complainant's judicial complaint against the magistrate judge presses 

complainant's disagreement with the magistrate judge's ruling. Complainant argues that 

the magistrate judge's "deliberate intent not to Grant me more time to file my Petition for 



a Writ of Habeas Corpus for State despite my repeated request amounts to arbitrary and 

intentional departure from prevailing law based on his own disagreement with Rule 

6{l)(a) FRCP." According to complainant, the magistrate judge's "improper motive was 

to procedurally bar my Habeas Corpus Petition on the ground that the one ( 1) year time 

had passed sec. 2254( d), despite my extension motion filed on August 04, 2017 before 

the one (1) year Statute of Limitations, id, took effect." 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. To avoid the merits-related bar, a misconduct claim must contain 

"clear and convincing evidence of an arbitrary and intentional departure from, or willful 

indifference to prevailing law." In re Memorandum of Decision, 517 F .3d 558, 562 (U.S. 

Jud. Conf. 2008). 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F .3d 308 

(8th Cir. 1993) Gudicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law or other misconduct. Complainant's disagreement 

with the magistrate judge's view of the law certainly does not suggest that the magistrate 
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judge was willfully indifferent to the law. Indeed, the magistrate judge states in his 

report and recommendation, "[T]he court informed Petitioner that his future Petition 

would be considered filed as of the date his Motion [ for an extension of time] was filed." 

This ensured that the forthcoming habeas corpus petition, when ultimately filed, would be 

deemed timely. Thus this undercuts complainant's speculation that the magistrate judge 

somehow had the improper motive of seeing that complainant's habeas corpus petition 

wind up time-barred. Complainant may not pursue his disagreement with the magistrate 

judge's rulings through a complaint of judicial misconduct. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 

3 


