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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35l(a). 

Complainant, a prisoner, filed a civil rights action in the district court. In an 

attempt to avoid the need to pay a filing fee, complainant alleged that various actions by 

prison officials - for example, refusing his request to sleep in a bottom bunk - put him in 

imminent danger of physical harm. Ultimately, the district judge found otherwise and 

dismissed the action without prejudice. 

Early in the action, the district judge issued an order directing the prison finance 

officer to submit a summary financial information sheet for the previous six months of 

complainant's incarceration. The judge's order contained the following sentence: 

"Plaintiff is cautioned that his failure to assist prison personnel in obtaining such 

information will result in dismissal without prejudice of this action without further notice 

from the Court." 



Complainant alleges in his judicial complaint that the judge was biased against 

him and in favor of prison officials. Complainant further points to the above sentence in 

the district judge's order as evidence that the judge had engaged in improper ex parte 

contacts with prison officials, and indeed was conspiring with prison officials to deny 

complainant relief. Complainant asserts that he had had disputes with the prison trust 

fund supervisor, who allegedly claimed that he did not have to supply financial 

information to the court "because he was not [complainant's] attorney or secretary." 

Complainant simply assumes that the above sentence must have been a reference to those 

disputes. How, complainant asks, did the judge even know about those disputes which 

complainant had not mentioned, leading the judge to insert the above sentence, unless the 

judge had been in ex parte contact with prison officials? 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. To avoid the merits-related bar, a misconduct claim must contain 

"clear and convincing evidence of an arbitrary and intentional departure from, or willful 

indifference to prevailing law." In re Memorandum of Decision, 517 F.3d 558,562 (U.S. 

Jud. Conf. 2008). 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b){l){A)(iii); Rule 3(h)(3)(A), 
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Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F .3d 308 

(8th Cir. 1993) Gudicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law, bias, or other misconduct. Complainant may not 

pursue his disagreement with the judge's rulings through a complaint of judicial 

misconduct. 

Complainant has asserted nothing to raise any reasonable inference that an 

improper ex parte communication may have occurred. Issues surrounding a prisoner's 

responsibility to provide financial information to the court arise routinely in prisoner civil 

rights cases. Courts often insert into court orders general language, like the language in 

the above sentence, in an attempt to address common recurring issues in advance. The 

presence of such language in a court order certainly does not suggest that the judge 

somehow must have improperly obtained secret information about a prisoner's personal 

circumstances. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 

Chief Judge 
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