
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-18-90147   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant filed an action in the district court against the district judge, alleging 

that past rulings of the district judge had violated complainant’s rights. The district judge, 

adopting a magistrate judge’s report and recommendation, dismissed complainant’s 

complaint without prejudice under 28 U.S.C. sec. 1915 on grounds of frivolousness, given 

that the district judge enjoyed absolute judicial immunity from suit over prior rulings.  

Complainant appealed, and the court of appeals dismissed the appeal for complainant’s 

failure to prosecute. 

Complainant alleges in his judicial complaint that the district judge failed to recuse 

from complainant’s case even though the district judge had personal knowledge relating to 

the subject matter of the action, and the district judge presided over a prior case from which 

the action arose.   This failure to recuse, complainant alleges, constituted misconduct.  

Complainant does not explicitly focus on the point, but it is clear from the complaint and 
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the record that the district judge failed to recuse from complainant’s case even though the 

district judge was personally named as the defendant in the case. 

I have asked the district judge to respond to the complaint, and to respond in 

particular to the allegation that the district judge presided over a case in which the district 

judge was personally named as a defendant. 

In his response, the district judge noted the case law holding that automatic 

disqualification is not required where a plaintiff names a judge as a defendant as an exercise 

in “judge-shopping,” hoping that after the judge recuses himself from the case the plaintiff 

might obtain a new, and perhaps more favorably inclined, judge.  To avoid this kind of 

judge-shopping, the district judge argues, a judge need not disqualify himself where the 

claims against the judge lack any legitimate basis, as here, where the district judge was 

clearly protected by absolute judicial immunity for the conduct complained of.  Tamburro 

v. City of E. Providence, 981 F.2d 1245, at *1 (1st Cir. 1992) (unpublished) (“In order to 

guard against judge-shopping, courts have refused to disqualify themselves under Section 

455(b)(5)(i) unless there is a legitimate basis for suing the judge.”) (internal quotation 

marks omitted)); Blair v. Kentucky Corr. Psychiatric Ctr., 2017 WL 6818021, at *1 (E.D. 

Ky. 2017) (“A claim against a judge lacks a ‘legitimate basis’ for purposes of triggering 

recusal where he or she would be protected by absolute judicial immunity for the conduct 

complained of.”) (internal citations omitted)); Horob v. Cebull, 2011 WL 2607088 , at *1 

n.1 (D. Mont. 2011) (“Normally, when a judge is named as a defendant in a case to which 

he is assigned, the required action is to recuse oneself and have another judge decide the 
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matter.  However, where the allegations are so palpably lacking in merit and integrity, the 

judge may, and should remain in the case . . . .”) (internal quotation marks and citations 

omitted)). 

I find, for the reasons explained in the district judge’s response, that the district 

judge acted in good faith in retaining complainant’s case even though the judge was a 

named defendant.  I need not decide, for present purposes, whether complainant’s lawsuit 

(in which the district judge was the only named defendant) entirely fit the circumstances 

described by the case-law cited by the district judge.  Even if the district judge’s failure to 

recuse was error, error-correction is for the court of appeals.  Complainant may not pursue 

his disagreement with the judge’s rulings, including the judge’s failure to recuse, through 

a complaint of judicial misconduct.   

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  A decision not to recuse constitutes a decision or procedural ruling.  

“Cognizable misconduct does not include an allegation that calls into question the 

correctness of a judge’s ruling, including a failure to recuse.”   Rule 4(b)(1), Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. 

To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  
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Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation. See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law, bias, improper motive, or other misconduct. 

Complainant’s case was dismissed without prejudice on routine grounds.  The district 

judge’s failure to recuse from a case naming him as defendant was at most an error, 

however unfortunate, that does not rise to the level of cognizable misconduct.   

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 


