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MEMORANDUM AND ORDER 

Complainant brings these judicial complaints against three circuit judges pursuant 

to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35l{a). 

On complainant's appeal from an order of the district court, the court of appeals 

denied complainant's application to proceed without prepayment of fees on the grounds 

that complainant had reached the statutory limit for appealing civil actions under the 

Prison Litigation Reform Act and had not made a colorable showing that he is in 

imminent danger of serious physical injury. See 28 U.S.C. § 1915(g). Complainant filed 

a motion for en bane rehearing, and that motion was denied by the judges now named in 

these judicial complaints. Complainant alleges that the three judges engaged in 

misconduct by denying his motion for en bane rehearing, thereby preventing the en bane 

court from considering his case. 

Complainant's motion for en bane rehearing was not distributed to the full court 

until after these judicial complaints were filed. Following distribution of the motion to 
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the full court, no judge requested a vote, and the motion was denied pursuant to Fed. R. 

App. P. 35(f) (a vote need not be taken on a petition for rehearing en bane unless a judge 

calls for a vote). 

Judicial complaint allegations that are directly related to the merits of a judge's 

decision are barred from review under the Judicial Conduct and Disability Act unless the 

allegations raise issues of misconduct separate and apart from the decision itself. See 28 

U.S.C. § 352(b){l){A)(ii). To avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law," In re Memorandum of Decision, 517 F.3d 558, 

562 (U.S. Jud. Conf. 2008), or evidence that the judge's rulings were motivated by racial 

or ethnic bias or other improper motive, Rule 3(h)(3)(A), Rules for Judicial-Conduct and 

Judicial-Disability Proceedings. 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law or other improper conduct on the part of the judges. 

The court's local rules require distribution of en bane petitions to the full court, see Local 

Rule 35(a), but this is a clerical responsibility, and an error on the part of the clerk cannot 

support a claim of judicial misconduct. Absent a request for a vote on en bane rehearing, 

the three-judge panel properly acted on complainant's motion. See 28 U.S.C. § 46(c) 

("Cases and controversies shall be heard and determined by a court or panel of not more 

than three judges . . . unless a hearing or rehearing before the court in bane is ordered by 

a majority of the circuit judges of the circuit who are in regular active service.") 
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Moreover, the clerk subsequently remedied the distribution error, and the court denied 

rehearing en bane pursuant to Fed. R. App. P. 35(f). 

Accordingly, complainant has failed to allege any misconduct on the part of the 

judges, and these judicial complaints are dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 

q~~~rfk~ 
Chief Judge 

3 


