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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

Complainant pleaded guilty to a methamphetamine trafficking conspiracy and was 

sentenced to eighty-four months of imprisonment. In the judicial complaint, the 

complainant alleges that, at the sentencing hearing, the judge stated, "your children are 

not my concern," which violates the complainant's rights and "shows prejudice." 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are ''directly related to the merits of 

a decision or procedural ruling" are not subject to review through a complaint of judicial 

misconduct. To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law." In re Memorandum of Decision, 517 F. 3d 558, 562 (U.S. Jud. Conf. 

2008). 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 



supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. 1993) Gudicial complaint process may not be used to pursue speculative claims). 

In addition, misconduct may be based upon a showing that a judge has mistreated 

a litigant. To establish misconduct on this basis, however, requires a showing that the 

judge treated "litigants, attorneys, or others in a demonstrably egregious and hostile 

manner." Rule 3(h)(l)(D), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. A review of the sentencing hearing transcript indicates the judge actually 

made the following statement during the sentencing colloquy: 

"And I can't- again, if everything I did was based on what happens 
to the family, including your children, I wouldn't give any sentences 
at all because they are innocent. They don't deserve what's going to -
where they are right now." 

The judge's comments were made during a sentencing hearing in the judge's 

capacity as a judicial officer, and they were related to the sentencing decision. They 

cannot serve as a basis for a disciplinary proceeding under the Judicial Conduct and 

Disability Act: 

"The Judicial Conduct and Disability Act should not be invoked 
so as to chill the independence of a trial judge in a judicial 
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proceeding. A trial judge should not fear that because of 
comments he or she makes from the bench, which in good faith 
the judge feels are related to the proceeding before the court, 
he or she ultimately may be subject to a disciplinary sanction." 

See Petition of Lauer, 788 F. 2d 135, 137-138 (8th Cir. 1985). 

Furthermore, a review of the sentencing hearing transcript provides no factual 

basis for concluding that the judge's sentencing decision was the result of bias or 

prejudice, or that the complainant was treated "in a demonstrably egregious and hostile 

manner." 

Complainant has failed to present, and the records do not disclose, any evidence of 

willful indifference to prevailing law, acting with improper motives, mistreatment of the 

complainant, or other misconduct on the part of the judge. 

Accordingly, this judicial complaint is dismissed as merits-related and 

lacking in factual support. 28 U.S.C. § 352(b)(l)(A)(ii) &(iii). 

IT IS SO ORDERED. 
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