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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disabi_lity Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 351(a). 

In the judicial complaint, the complainant alleges the judge is personally biased 

against her and biased in favor of defendants in civil cases. The complainant alleges 

generally that the judge is "known nationwide as a judge who rules in favor of the 

defense in civil cases" and that other attorneys share her view. In support of her 

allegations, the complainant discusses the rulings, orders, and decisions of the judge in 

five separate cases. 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 



Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow ''judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise senous 

constitutional issues regarding judicial independence under· Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); In re Doe, 2 F. 

3d 308 (8th Cir. 1993) Gudicial complaint process may not be used to pursue speculative 

claims). While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 869, 873 (8th 

Cir. 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 
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A review of the complainant's allegations indicates that many constitute merits

related attacks on the judge's decisions, rulings, and orders, none of which are cognizable 

in a judicial misconduct proceeding, absent the identification of clear and convincing 

evidence of willful indifference to prevailing law. Other allegations lack factual and 

evidentiary support, do not give rise to a cognizable claim of misconduct, and do not 

otherwise give rise to an inference of misconduct. See 28 U.S.C. § 352(b)(l)(A)(iii).1 

It also appears noteworthy that some of the allegations included in the judicial 

complaint are very similar or even identical to issues and allegations that arose from 

motions the complainant filed to recuse the judge in two separate cases. 2 The judge 

denied the motions and sanctioned the complainant. The imposition of sanctions was 

affirmed on appeal. A brief review of these issues follows. 

1. The complainant argued the judge's personal bias toward her and his case-related 

bias warranted his recusal. 

Discussion: The appellate court panel affirmed the judge's decision to sanction the 

complainant, noting the allegations supporting the motions "lack both factual and legal 

support." 

1 Two examples are the complainant's contention that the judge "is known nationwide as a judge who rules 
in favor of the defense in civil cases" and her contention that other attorneys share her views. These types of 
unsupported allegations do not give rise to an inference that misconduct has occurred. 

2 One of the cases is discussed in the complainant's judicial complaint. 
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2. In a case/incident cited in the judicial complaint, the judge allegedly made a 

comment, in response to an observation made by the complainant, that the complainant 

viewed as disrespectful of civil rights plaintiffs. 

Discussion: The appellate court panel's review of the transcript of the exchange 

"reveals a substantially different exchange, revealing only questions by the court for 

clarification[.]" 

3. The complainant presented a "statistical analysis" which she contended was 

indicative of case-related bias on the part of the judge. 

Discussion: The appellate court panel found the analysis "was only superficially 

'statistical' and even misleading." 

4. The complainant contended an email sent by staff in a clerk's office involving her 

failure to include her electronic signature on a filing and noting that future incorrect 

filings could result in revocation of her filing privileges was indicative of unfair 

treatment. The complainant forwarded what appears to be the same email with her 

judicial complaint. 

Discussion: The appellate court panel noted that the complainant "assumed that the 

clerk issued the letter at the direction of [the judge], although she conceded that she had 

no basis for this conclusion, and nothing in the records suggests that any judge was 

behind the clerk's communication." 

5. The complainant relied on "informal opinions of unnamed lawyers" and the nature 

of the judge's pre-appointment law practice in support of her motions. 

Discussion: The appellate panel noted: 

4 



"But such reference to lawyers' opinions is no more factual than would be 

schoolyard gossip about a teacher, and the allusion to [the judge's] prior practice 

can support no inference that [the judge] is incapable of judging cases 

impartially." 

Finally, the complainant contends that the judge, in the fifth and most recent case 

discussed in the judicial complaint, "granted defendant's Motion for Summary Judgment 

by violating · summary judgment and pretext law." In support of her contention, the 

complainant attached to her judicial complaint a brief in opposition to the defendant's 

motion for summary judgment. Suffice it to say that the judicial misconduct procedure is 

not a substitute for or supplement to appeals or motions for reconsideration and should 

not be used as a method "of second-guessing judicial decisions." In re Memorandum of 

Decision, 517 F. 3d 558, 561-562 (U.S. Jud. Conf. 2008). The complainant has not met 

the high threshold that is required to avoid the merits-related bar. 

The complainant has failed to present, and the records do not disclose, clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law; evidence of bias; or evidence of other misconduct on the part of the 

judge. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual and evidentiary support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 
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IT IS SO ORDERED. 

Q1t~ y /4.· ~ ¾? 
I J. Harvie Wilkinson III 

Circuit Judge3 

3 Acting in place of the Chief Judge, pursuant to Rule 25(f), Rules for Judicial-Conduct and Judicial
Disability Proceedings. 
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