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MEMORANDUM AND ORDER 

Complainant brings these judicial complaints against a district judge and a 

magistrate judge pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-

364, which provides an administrative remedy for judicial conduct that is "prejudicial to 

the effective and expeditious administration of the business of the courts." 28 U.S.C. 

§ 35l(a). 

The complainant alleges the following case-related misconduct by the judges in 

two lawsuits she instituted. 

• An attorney and a witness made misrepresentations and false declarations. The 

magistrate judge did not investigate the matter and recommended summary 

judgment despite the alleged misconduct. 

• In the second case, the judges erroneously determined that diversity jurisdiction 

existed. Citing to an unrelated case, the complainant alleged that "normal 

practices" were not followed in assessing diversity jurisdiction. 

• Metadata attached to substantive orders from the magistrate judge in the first case 

indicated the documents originated from the offices of counsel for the defendants. 
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• The district judge failed to recuse herself "when in the previous case there were 

documents that indicated substantive orders of the magistrate judge came from the 

defendants." 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act ''to use a misconduct proceeding to obtain redress for . . . the merits of a 

decision with which a litigant or misconduct complainant disagrees." Id. Accordingly, 

to avoid the merits-related bar, a misconduct claim must contain "clear and convincing 

evidence of an arbitrary and intentional departure from, or willful indifference to 

prevailing law." Id. at 562. 1 Disagreements with judicial decisions must be pursued 

through litigation, and not through complaints alleging judicial misconduct. 

1 This standard is necessary "to ensure that misconduct proceedings do not intrude upon judicial 
independence by becoming a method for second-guessing judicial decisions." In re Memorandum of Decision, S 17 
F.3d S58, S62 (U.S. Jud. Conf. 2008). 
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Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b){l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. 1993) Gudicial complaint process may not be used to pursue speculative claims). 

In this case, the magistrate judge's recommendation that summary judgment 

should be granted in favor of the defendants, notwithstanding alleged conduct by an 

attorney and a witness that the complainant found problematic, as well as the judges' 

decision regarding diversity jurisdiction, are merits-related decisions that are not subject 

to review in a judicial conduct proceeding. 

Similarly, the complainant's allegations regarding the source of the magistrate 

judge's orders also constitute merits-related attacks on the judges' decisions. The court 

record indicates that the complainant made her concerns known and filed a motion 

seeking supersedeas relief and judicial recusal, in which she suggested the magistrate 

judge may have engaged in improper ex parte communications relative to her substantive 

decisions. The district judge issued a text order, asking the magistrate judge to respond 

to the complainant's allegations. The magistrate judge issued a text response, noting that 

she did not receive "either a proposed order on the motion to amend or a proposed Report 

and Recommendation from defense counsel" and that all substantive portions of those 

orders "were drafted in chambers, and not by any party or its counsel." The magistrate 

judge also noted that ''the most likely explanation of the issue . . . is that chambers staff, 
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for convenience to obtain a case caption, generated a document using one of the proposed 

consent orders, which was likely created by defense counsel's law firm, and that the 

embedded metadata associated with that document carried over into other documents 

generated within chambers." While acknowledging that there may be other explanations 

as to how a document drafted in chambers could indicate a different author, the 

magistrate judge stated that "the one explanation the assigned magistrate judge can 

· definitively eliminate is Plaintiffs theory that it resulted from an improper ex parte 

communication with defense counsel." 

Following entry of the magistrate judge's response, the district judge denied the 

complainant's request for relief. In the order denying relief, the district judge found "no 

support for the factual premise that Defendants submitted or the court considered any 

improper ex parte submission." 

Finally, the complainant's contention that the district judge should have recused 

herself in the second litigation is also merits-related. The court record of the second case 

indicates that the complainant filed a motion for judicial recusal. In the motion, the 

complainant acknowledged the magistrate judge's response in the first case, but she 

suggested "it is still possible that a court employee was involved in the submission of a 

Report and Recommendation that was authored to some degree by the defendants." The 

district judge denied the motion. 

The judicial conduct complaint process is not to be used as a forum for second

guessing judicial decisions. The complainant may not pursue disagreements with the 
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judges' decisions through complaints alleging judicial misconduct and may not obtain 

relief from those decisions through complaints alleging judicial misconduct. 

Complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, or other misconduct on the part of the judges. 

Accordingly, these judicial complaints are dismissed as merits-related and lacking in 

factual and evidentiary support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 

~b.Q~ 
RogerL.Ggy 

Chief Judge 
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