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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

The complainant alleges the judge committed misconduct in a motion to suppress 

hearing, an order denying the complainant's motion to suppress, and at his. arraignment 

hearing. He asks that the judge "be removed from my case because of his bias, 

judgmental, misleading and intimidating actions." 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 



Id. To allow ''judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule 11 (b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 
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Hearing on the Motion to Suppress 

The complainant alleges that the judge engaged in two instances of intimidation of 

his witness. He cites to a point in the hearing in which the judge advised complainant's 

counsel to speak to the witness and advise the witness of the possible consequences of 

testifying. Counsel thereafter informed the judge that the witness would not be testifying. 

Later in the hearing, counsel attempted to introduce the witness's affidavit. 

Counsel for the prosecution then requested the opportunity to cross-examine the witness. 

When complainant's counsel informed the judge that the witness would not be testifying, 

the judge decided not to receive the affidavit, noting: 

"Well, I'm not going to receive the affidavit unless he's subjected to cross

examination because the evidence I've heard, he's neck-deep in this. And he 

hasn't been indicted yet, but he faces jeopardy." 

The third alleged instance of misconduct occurred after counsel informed the court 

that the witness would not be testifying. Counsel then advised the judge that the 

complainant wanted to terminate his services. The complainant expressed disagreement 

with counsel's decision not to call the witness. The judge advised the complainant that 

he had already been provided with multiple lawyers in the case. Paraphrasing from a 

judicial decision, the judge advised the complainant that "an accused's right to choose his 

own counsel cannot be manipulated to delay proceedings or hamper the prosecution." 

The judge went on to state: 
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"As for the adequacy of my inquiry into your complaint, your complaint is into a 

tactical decision, and that's not an adequate ground in my view, and I think this is 

an attempt by you to manipulate the proceeding." 

Judges are responsible for maintaining control of judicial proceedings to ensure 

the effective and expeditious administration of the business of the courts. A review of the 

transcript of the motion to suppress hearing indicates that the judge's statements and 

decisions were merits-related, not subject to review in a judicial conduct proceeding, and 

do not otherwise give rise to an inference of misconduct on the part of the judge. 

Order Denying Motion to Suppress 

The complainant contends the judge's order denying his motion to suppress 

contains misleading statements and omissions. These assertions constitute merits-related 

challenges to the judge's decision and are not reviewable in a judicial conduct 

proceeding. Disagreements with a judge's decision must be pursued in the litigation, and 

not in a judicial conduct proceeding. 

Arraignment Hearing 

The complainant contends the judge made two biased and judgmental statements 

at the arraignment. The transcript of the arraignment hearing indicates that the 

complainant attempted to terminate the services of his lawyer. The judge reminded the 

complainant that this was the fifth lawyer who had appeared on the complainant's behalf 

in the litigation. The judge placed on the record each lawyer's name and a brief 

chronology of their appearance and removal. During the discussion as to whether another 

lawyer would be provided for the complainant, the following exchange occurred: 
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"[LAWYER]: Your Honor, I would serve at the Court's pleasure in this. I mean, 

in all honesty, he won't listen to me. I mean, I've -

THE COURT: I know, that doesn't surprise me. He thinks he's the smartest man 

in the room .... 

[THE COURT] .... You're going to get one more lawyer, not going to have any 

motions, we've got a lawyer that's going to enter an appearance and we're going 

to be in touch and we' re going to set this case for trial .... 

[COURT TO LA WYER] .... I thank you for your service, be sure to submit your 

voucher, you'll get paid for every cent of having to deal with [the complainant]. 

He' 11 be remanded." 

The Supreme Court of the United States has noted that opinions formed by a judge 

through events occurring during court proceedings generally do not constitute a basis for 

a bias or partiality motion: 

"[O]pinions formed by the judge on the basis of facts introduced or events 

occurring in the course of the current proceedings, or of prior proceedings, do not 

constitute a basis for a bias or partiality motion unless they display a deep-seated 

favoritism or antagonism that would make fair judgment impossible. Thus, 

judicial remarks during the course of a trial that are critical or disapproving of, or 

even hostile to, counsel, the parties, or their cases, ordinarily do not support a bias 

or partiality challenge." 

Liteky v. United States, 510 U.S. 540,555 (1994). 
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Furthermore, ''[a] trial judge should not fear that because of comments he or she 

makes from the bench, which in good faith the judge feels are related to the proceeding 

before the court, he or she ultimately may be subject to a disciplinary sanction." Petition 

of Lauer, 788 F.2d 135, 138 (8th Cir. Jud. Council 1985). 

Misconduct may also be based upon a showing that a judge has mistreated a 

litigant. To establish misconduct on this basis requires a showing that the judge has 

treated a litigant "in a demonstrably egregious and hostile manner." Rule 3(h)(l)(D), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

The transcript reveals that the judge ultimately granted the complainant's request 

for a sixth lawyer. The statements of the judge, clearly borne out of frustration because 

of the complainant's request to have a sixth attorney appointed in the litigation, are 

merits-related and do not otherwise give rise to an inference of misconduct on the part of 

the judge. Furthermore, the judge's treatment of the complainant was not "demonstrably 

egregious and hostile" and the record fails to support a claim of misconduct on that basis. 

The complainant also cites to a discussion at the hearing, and a letter he composed 

regarding his lawyer's purported ineffectiveness, to argue that the judge made a biased 

decision "in not considering another pre-trial before taking time to consider 

ineffectiveness of counsel." The hearing transcript reveals that the judge advised the 

complainant the motion to suppress would not be revisited and motions would not 

otherwise be revisited in the event a sixth lawyer was appointed. The complainant's 

challenge to the judge's decision is merits-related and not subject to review in a judicial 

conduct proceeding. 
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Finally, a judicial conduct proceeding is not the proper forum to seek the removal 

of a judge in pending litigation. The recusal of a judge must be sought in the litigation, 

and not through a judicial conduct proceeding. 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, improper motive or bias, or other misconduct on 

the part of the judge. The complainant may not pursue his disagreement with the judge' s 

decisions through a judicial conduct proceeding and may not obtain redress from the 

judge' s decisions through a judicial conduct proceeding. 

Accordingly, this judicial complaint is dismissed as merits-related, lacking in 

factual and evidentiary support, and for failing to state a claim of cognizable misconduct 

against the judge. 28 U.S.C. § 352(b)(l)(A)(i) (ii) & (iii); Rule l l(c)(l), Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. 

IT IS SO ORDERED. 

Chief Ju ge 
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