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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a bankruptcy judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

In the judicial complaint, as supplemented, the complainant alleges the judge 

sanitized the record of a bankruptcy hearing, which foreclosed a meaningful review of 

her claims. 1 During the course of the bankruptcy hearing, the complainant contends the 

judge violated Canon 3A(3) of the Code of Conduct for United States Judges, which 

states that judges "should be patient, dignified, respectful, and courteous" to litigants. 

The complainant also alleges the judge violated Canon 3A( 4) of the Code, which 

provides that judges should not "initiate, permit, or consider" certain ex parte 

communications. In general, the complainant alleges the judge's treatment of her was 

"less than fair and impartial." 

1 The complainant also alleges the judge made erroneous rulings during the course of the hearing. 



Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id To allow 'judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serous 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue 

speculative claims). 
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In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See, Rule 11 (b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Alleged Improper Ex Parte Communication 

The complainant alleges the following occurred on the day of the bankruptcy 

hearing. 

"[O]ne of the attorneys ... approached the clerk and the clerk 
responded 'oh, you're the one I spoke to on the telephone the 
other day asking about whether the proceeding would be 
taped. Of course court proceedings are taped. [laughter]. I 
don't know of any court that do not record proceedings.' 
Thereafter, [ the attorney] and the judicial clerk continued a 
private conversation." 

Because the attorney is experienced and "need not have contacted the judge's chambers 

under the guise of inquiring about recording capabilities in the courtroom," the 

complainant "charge[ d] [ the attorney] with the inappropriate ex parte contact with the 

Judge's chambers in order to build report [sic] and gain an unfair advantage." 

The Rules for Judicial-Conduct and Judicial-Disability Proceedings list nine types 

of judicial conduct that constitute "conduct prejudicial to the effective and expeditious 

administration of the business of the courts." One type of cognizable misconduct is 

"having improper discussions with parties or counsel for one side in a case." Rule 

3(h)(l )(C), Rules for Judicial-Conduct and Judicial Disability Proceedings. The 

complainant's allegation of an improper ex parte communication is based solely on a 

conversation she overheard between court personnel and an attorney involving a prior 
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telephone conversation concerning the recordation of court proceedings. This allegation 

amounts to speculation, provides no facts or evidence upon which one could infer that the 

judge participated in an improper ex parte communication, and does not raise an 

inference of misconduct on the part of the judge. 

Alleged Alteration of the Record, Decisions, and Demeanor 

The second set of allegations concerns the bankruptcy hearing and the record of 

that hearing. 2 The complainant alleges that the following occurred at the hearing, or with 

regard to the hearing record. 

• The judge refused to strike one of the creditor's responses "despite _the fact 

that [ the attorney] falsified the certificate of service. "3 

• The judge repeatedly stated "it won't make a difference" or words to that 

effect in her assessment of the case or her ultimate ruling. The judge 

removed these statements from the record of the hearing. 

• During the course of a specifically-named attorney's statement, the 

complainant attempted to object and the judge "shushed me stating, 'he is 

talking.'" 

2 Two transcripts of the hearing were produced. Future references to the transcript will refer to the later
filed transcript. 

3 In the supplement to the original judicial complaint, the complainant also alleged that "removed from the 
official record is the entire discussion of my motion to strike an offending pleading that contained a falsified 
certificate of service." However, the hearing transcript indicates the complainant and the judge did discuss the 
motion to strike, with the judge ultimately deciding not to strike the pleading. 
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• Although the judge "stated that she would not hear any evidence whether 

the underlying scheduled debt was discharged by virtue of the general order 

of discharge" she nonetheless later "stated that she is ruling that the 

underlying debt was not discharged in the general discharge without the 

benefit of an adversarial hearing or the benefit of any evidence." 

• Seven challenges the complainant identified "during the hearing [were] 

completely erased from the record as if the assignment of errors never 

occurred." 

• Also "removed from the official record is [the judge's] ruling on the 

underlying claim while refusing to hear a single piece of rebuttal evidence 

from me." 

A review of the court record indicates that the complainant filed three separate 

pleadings in which she made allegations regarding the hearing record, and its alleged 

alteration, that are similar to those made in the judicial complaint. Following the hearing, 

the complainant filed a notice of appeal. She then filed, in both bankruptcy and district 

court, a "SUPPLEMENTAL DESIGNATION OF THE RECORD ON APPEAL, 

STATEMENT OF EVIDENCE OMITTED BY THE COURT, AND STATEMENT OF 

ISSUES FOLLOWING RECEIPT OF AUDIO & CERTIFIED TRANSCRIPT." In this 

pleading, the complainant made similar assertions concerning alleged alterations and 

omissions from the hearing record. 

The complainant also moved in bankruptcy court to recuse the judge. In the 

motion to recuse, the complainant made allegations similar to those contained in the 
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judicial complaint. The judge deferred ruling on the motion because the complainant had 

appealed, thus divesting the bankruptcy court of jurisdiction. 

Shortly after filing the motion to recuse, the complainant filed in the bankruptcy 

court record an "OBJECTION TO THE 'CERTIFIED' RECORDING AND 

TRANSCRIPT OF THE ... HEARING." In the objection, the complainant once again 

made allegations similar to those made in the judicial complaint. Following the filing of 

the objection, and entered in the court record under a docket entry entitled "Court 

Instruction," the following ruling was authored on a copy of the first page of the 

complainant's objection. 

"THE COURT DID NOT MAKE ANY MODIFICATIONS 
TO THE AUDIO RECORDING OF THE HEARING .... 
FURTHER, THE TRANSCRIPT OF THE HEARING WAS 
NOT PREPARED BY THE COURT. ANY ISSUES WITH 
THE TRANSCRIPT SHOULD BE DIRECTED TO THE 
TRANSCRIBER." 

The director of operations in the bankruptcy court clerk's office then wrote to the 

complainant. In this letter, which is included in the bankruptcy court record, the director 

informed the complainant that 

"[t]he Clerk's Office did not edit or certify the audio recording 
or transcripts of the hearing provided to you or the transcribers. 
We did, however, copy the complete recording that was sent to 
you and sent it to [the] transcribers. From my review of the 
audio and transcript, the audio appears to be accurately 
transcribed." 

At the outset, the complainant's allegations that the judge sanitized the record of 

the hearing are based solely upon her own recall of what transpired at the proceeding. 
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Her recollection of what occurred does not justify an inference that the judge had the 

hearing record altered. 

Secondly, the allegations are merits-related and not subject to review in a judicial 

misconduct proceeding. The complainant filed three separate pleadings making 

allegations and arguments similar to those that have been made in the judicial complaint. 

A "Court Instruction" entered in the bankruptcy court record indicates that the court did 

not alter the audio recording of the hearing, and the bankruptcy court clerk's director of 

operations advised the complainant that the clerk's office did not edit the audio recording 

or transcripts.4 The complainant's merits-related allegations about the correctness of the 

record have been presented in the litigation and should be addressed in the litigation. The 

allegations are not appropriate for consideration in a complaint alleging judicial 

misconduct. 5 

The Rules for Judicial-Conduct and Judicial-Disability Proceedings also recognize 

as cognizable misconduct treating litigants "in a demonstrably egregious and hostile 

manner." Rule 3(h)(l)(D).6 Judges are charged with maintaining order and control of 

4 In addition, the transcriber certified that "the foregoing is a correct transcript from the electronic sound 
recording of the proceedings in the above-entitled matter." 

s The merits-related bar most assuredly applies to judicial decisions made at the hearing that the 
complainant alleges are erroneous. These include the judge's decision not to strike a creditor's response, and the 
judge's decision concerning the discharge of a debt. 

6 To the contrary, the Code of Conduct for United States Judges is more aspirational in nature: 

"Although the Code of Judicial Conduct for United States Judges may be informative, its main 
precepts are highly general; the Code is in many applications aspirational rather than a set of 
disciplinary rules." 

See Commentary to Rule 3, Rules for Judicial-Conduct and Judicial-Disability Proceedings. 
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judicial proceedings in order to advance the effective and expeditious administration of 

justice. In discharging this responsibility, judges routinely make decisions regarding the 

admissibility of evidence and objections to testimony to insure the orderly presentation of 

evidence and testimony. These types of decisions are merits-related and not subject to 

review in a judicial misconduct proceeding. The inappropriateness of subjecting in-court 

judicial comments and rulings to scrutiny in a misconduct proceeding was noted in 

Petition of Lauer, 788 F. 2d 135, 138 (8th Cir. Jud. Council 1985): 

"The Judicial Conduct and Disability Act should not be 
invoked so as to chill the independence of a trial judge in a 
judicial proceeding. A trial judge should not fear that because 
of comments he or she makes from the bench, which in good 
faith the judge feels are related to the proceeding before the 
court, he or she ultimately may be subject to a disciplinary 
sanction." 

A review of the transcript of the bankruptcy hearing indicates the judge's 

treatment of the complainant was fair and measured, and not "demonstrably egregious 

and hostile."7 The judge thanked the complainant for her testimony, made sure the 

complainant had introduced all of the testimony and argument she wanted introduced, 

and at the complainant's request, granted the complainant leeway in offering testimony 

and argument. 8 

7 In her judicial complaint, the complainant contends she attempted to object when a specifically-named 
attorney purportedly was making inconsistent representations to the court. She contends the judge "shushed me 
stating, 'he is talking."' A review of the hearing transcript does not indicate such an exchange occurred involving 
the attorney the complainant named, the complainant, and the judge. However, the judge's decision in overruling 
the complainant's attempted objection, if it occurred, is a commonplace ruling that is reflective of the judge's 
responsibility to maintain an orderly presentation of testimony. 

8 The transcript does not reflect repeated statements by the judge that "it won't make a difference" or words 
to that effect. As noted, the complainant's allegation that these statements were omitted from the hearing record is 

(Continued) 
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Conclusion 

The complainant has fa iled to present, and the records do not disclose, evidence 

of willful indifference to prevailing law, bias, collusion, or other misconduct on the part 

of the judge. Accordingly, this judicial complaint is dismissed as merits-related, lacking 

in factual and evidentiary support, and for failing to set forth a cognizable claim of 

misconduct against the judge. 28 U.S.C. § 352(b)(l)(A)(i) (ii) & (iii). 

IT IS SO ORDERED. 

~ W-'(l,U·~ oger L G~ry 
Chief Judge 

speculative and a merits-related issue that is not appropriate for review in a judicial misconduct proceeding. 
However, even if the transcript did contain the statements the complainant alleges were made, such statements fa ll 
far short of constituting "demonstrably egregious and hostile" treatment of the complainant. 
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