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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 351(a). 

The complainant filed a lawsuit against state prison staff pursuant to 42 U.S.C. 

§ 1983, alleging misconduct and a violation of his rights. In his judicial complaint, as 

supplemented, the complainant alleges the judge committed misconduct in the handling 

of the litigation. 

In one set of allegations, the complainant accuses the judge of erroneous decision

making. He alleges, among other things, that the judge: 

• dismisses clear constitutional violations; 

• erroneously dismissed one of his claims because a post-deprivation remedy 

existed; 

• dismissed a "due process claim ... repeatedly" in spite of the complainant's 

citation to United States Supreme Court and circuit court authority; 

• "remains ignorant to all rules of liberal construing [of] prose complaints;" and 



• has "dismissed 90% of all claims made" in his case. 

Secondly, the complainant alleges the judge takes an excessive amount of time to 

render decisions in his case, 1 and allowed one defendant an inordinate amount of time to 

answer the complaint. 2 

Thirdly, the complainant alleges the judge was paid by the defendants to decide 

against him in the litigation. The complainant alleges "[t]he defendants ... [prison] 

officials, all say [the judge] is their judge and they've paid him so I won't get anywhere 

with my lawsuit." He also contends "[t]he defendants say they've paid him to dismiss 

the check theft portion of the case." The complainant notes the judge's conduct "makes 

me believe he has been paid a large amount of money by defendants out of the checks 

they've stolen." 

Finally, the complainant asked that "a recusal order [be] sent to [the judge] and a 

new judge appointed to my case, there is apparent bias." 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

1 The complainant contends the judge "makes incomplete rulings on the case after 4-month periods of 
time" and is "seemingly reluctant to make rulings on the case," with "periods of at least 60 days between each 
ruling." He also contends it "took 7 months to have one defendant added to the lawsuit, arguing the same facts over 
and over." 

2 However, in one of the orders entered in the litigation, the judge noted the defendants "timely answered 
the complaint." 
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2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow 'judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 3(h)(3)(A), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 
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relevant documents. See Rule 11 (b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Many of the allegations made by the complainant constitute merits-related 

disagreements with the judge's decisions that are not subject to review in a complaint 

alleging judicial misconduct. The merits-related bar applies to the complainant's 

allegations regarding the dismissal of his claims and other case-related decisions; how the 

judge construes his pleadings; the completeness of the judge's rulings; and how the judge 

assesses the complainant's legal citations. The complainant's disagreement with the 

judge's decisions and rationale must be pursued in the litigation, and not in a complaint 

alleging judicial misconduct. 

Furthermore, an allegation alleging delay in rendering a decision or ruling is not 

considered to be cognizable misconduct "unless the allegation concerns an improper 

motive in delaying a particular decision or habitual delay in a significant number of 

unrelated cases." Rule 3(h)(3)(B), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. Complaints of delay in a single case are deemed to be merits-related 

challenges to the correctness of the judge's official action. See Commentary on Rule 3, 

Rules for Judicial-Conduct and Judicial-Disability Proceedings. 3 

3 Relevant to the complainant's allegations of delay, the judge noted the following in a recent order entered 
in the litigation: 

"[Complainant] has flooded the court with repetitive and meritless motions. These unnecessary and 
excessive filings impede judicial efficiency and the administration of justice." 
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The complainant's allegation that the judge was paid by the defendants to decide 

the case against him is frivolous, without sufficient evidentiary support, and is subject to 

dismissal pursuant to 28 U.S.C. § 352(b)(l)(A)(iii). A complaint may be dismissed as 

frivolous "when the allegations are facially incredible and so lacking in indicia of 

reliability that no further inquiry is warranted." See Commentary on Rule 11, Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. Secondly, the complainant's 

allegations are based solely on what unnamed defendants purportedly told him. An 

allegation which is unsupported by sufficient evidence does not give rise to an inference 

that misconduct has occurred. Furthermore, "[i]f the decision or ruling is alleged to be 

the result of an improper motive, e.g., a bribe, ex parte contact, racial or ethnic bias, or 

improper conduct in rendering a decision or ruling ... the complaint is not cognizable to 

the extent that it attacks the merits." Rule 3(h)(3)(A), Rules for Judicial-Conduct and 

Judicial-Disability Proceedings. 

Finally, an allegation that the judge is biased and should be recused is a merits

related contention that must be raised and pursued in the litigation. The judicial 

complaint process is not an appropriate forum to seek the disqualification of a judge. 

Neither the circuit chief judge nor the circuit judicial council has the power or authority 

to disqualify a judge in a pending legal proceeding. See Rules 11 and 20, Rules for 

Judicial-Conduct and Judicial-Disability Proceedings. A claim that a judge should be 

recused is merits-related and relief must be sought in the litigation, and not through a 

complaint alleging judicial misconduct. 
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The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, bribery, or other misconduct on the part of the 

judge. The complainant may not pursue disagreements with judicial decisions through a 

judicial misconduct proceeding and may not obtain redress from judicial decisions 

through a judicial misconduct proceeding. 

Accordingly, this judicial complaint is dismissed as merits-related, frivolous and 

lacking in factual and evidentiary support. 28 U.S.C. § 352(b )(I )(A)(ii) & (iii). 

IT IS SO ORDERED. 

~ .. D- ~0"'i , ._ Roge~. ~go 
Chief Judge 
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