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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts" and for judicial inability to 

"discharge all the duties of office by reason of mental or physical disability." 28 U.S.C. 

§ 35 l(a). 

The magistrate judge issued a report and recommendation in which he 

recommended that the complainant's petition for a writ of habeas corpus under 28 U.S.C. 

§ 2254 be denied and dismissed without prejudice for failure to state a claim upon which 

relief can be granted. He also recommended that the respondent's motion for summary 

judgment should be granted. The complainant contends the "'mistakes,' distortions of 

the record, and misapprehensions of facts and law are so significant and numerous" in the 

report and recommendation that only two explanations for them exist: either the 

magistrate judge is "incompetent and unable to discharge the duties of his office by 

reason of mental disability," or the magistrate judge is "operating from an improper 



motive in my case and engaging in conduct prejudicial to the effective and expeditious 

administration of the courts."1 

More specifically, the complainant makes the following allegations in the judicial 

complaint. 2 

• The magistrate judge "altered the chronological order of a very significant verbal 

interaction that took place at my State court trial--a verbal interaction which is 

extremely significant to the proper adjudication of my § 2254 Habeas Corpus post

Miranda-silence claim for relief." The complainant contends the judge's 

"description of the trial record is an absolutely egregious and disgraceful distortion 

of the record." 

• The magistrate judge either deliberately or through incompetence distorted the 

record when he claimed the complainant "does [not] allege that the state court's 

adjudication . . . resulted in a decision based on an unreasonable determination of 

the facts." 

• The magistrate judge "attempted to illicitly circumvent controlling U.S. Supreme 

Court precedent in his analysis of my § 2254 Habeas Corpus grounds" by 

1 The complainant contends "evidence exists which suggests" the magistrate judge "has consulted and 
conspired with State agents directly related to my case" and is using the judicial office "to protect and safeguard the 
name and reputation of his friend and colleague" (a judge), and perhaps a prosecuting attorney as well, "thereby 
improperly engaging in ex parte contact and using his office to unlawfully benefit his friends." The complainant 
also contends his claim is not a merits-related claim, but a claim that proves "through the court record and official 
documentation," that the magistrate judge is either mentally disabled "or that he is deliberately committing 
misconduct in my case by taking part in acts which prove that he is operating from an improper motive (i.e. for the 
acceptance of bribes or for the benefit of his friends and colleagues)." 

2 All of the allegations relate to the report and recommendation. 
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grouping his grounds for relief "by type." This grouping "was nothing more than 

a thinly veiled attempt by the Magistrate Judge to improperly change the legal 

Standard of Review for my § 2254 claims, in an effort to circumvent controlling 

Supreme Court case law regarding my grounds." 

• The magistrate judge "cited trial transcript page #'s that do not correspond to the 

trial transcript page #'s reflected in the exhibits provided to me by the 

Respondent. "3 

Under 28 U.S.C. § 352(b){l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct or disability. The procedure that has been established to consider 

misconduct complaints "is not designed as a substitute for, or supplement to, appeals or 

motions for reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. 

Jud. Conf. 2008). It would be "entirely contrary" to the purpose of the Judicial Conduct 

and Disability Act "to use a misconduct proceeding to obtain redress for---or even 

criticism of---the merits of a decision with which a litigant or misconduct complainant 

disagrees." Id. To allow "judicial decisions to be questioned in misconduct proceedings 

would inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

3 The complainant admits that he does not know if the discrepancy "is an innocent mistake made by 
someone else, or one intentionally made by [the magistrate judge] in an effort to unfairly damage the arguments 
made in my Briefs by confusing the record, and, thus, confusing and frustrating the District Court Judge and any 
other future reviewing bodies in my case." 
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contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 4 

Misconduct may also be based upon a showing that the judge's rµlings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b)(l), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) Qudicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

The allegations made by the complainant constitute merits-related disagreements 

with the judge's decisions that are not subject to review in a complaint alleging judicial 

misconduct or disability. Judicial decisions on matters such as how to address and 

structure the issues to be decided, how to characterize the record and testimony, how to 

4 The language of this decision would also be applicable to judicial complaints that allege judicial 
disability. 
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group grounds for relief, and how citations to the trial transcript are to be made are 

merits-related. The complainant's disagreement with the judge's decisions must be 

pursued in the litigation, and not in a complaint alleging judicial misconduct or 

disability. 5 

Furthermore, the allegations of improper motive made by the complainant are 

speculative and do not raise an inference that misconduct has occurred. The complainant 

provided no factual or evidentiary support for the allegations, outside of his own 

assertions and the merits of decisions the complainant disagrees with.6 

The complainant has failed to present, and the records do not disclose, clear and 

convincing evidence of willful indifference to prevailing law, or evidence of disability, 

conspiracy, bribery, or other misconduct on the part of the judge. The complainant may 

not pursue disagreements with judicial decisions through a complaint alleging judicial 

misconduct or disability and may not obtain redress from judicial decisions through a 

complaint alleging judicial misconduct or disability. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual and evidentiary support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

5 The case record indicates the complainant has filed objections to the report and recommendation. The 
complainant included in the objections the allegations of judicial error, distortions of the record, improper grouping 
of grounds for relief, and transcript citation discrepancies that are contained in the judicial complaint. 

6 Similarly, the complainant provided no factual or evidentiary support for his allegation that the magistrate 
judge engaged in improper ex parte communications. 
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ITIS SO ORDERED. 

I 
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