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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35l(a). 

The complainant alleges in his judicial complaint that the magistrate judge failed 

to rule on his application to proceed in district court without prepaying fees or costs, 

which "delayed [his] case and is in violation of [his] constitutional right to a speedy 

[trial] and due process." A review of the case record indicates the magistrate judge 

granted the complainant's application three days before the complainant's judicial 

complaint was filed. 

Pursuant to 28 U.S.C. § 352(b)(2), the chief judge may conclude a proceeding if 

"action on the complaint is no longer necessary because of intervening events." Under 

28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits of a decision 

or procedural ruling" are not subject to review through a complaint of judicial 

misconduct. In order to avoid the merits-related bar, a misconduct claim must contain 

"clear and convincing evidence of an arbitrary and intentional departure from, or willful 



indifference to prevailing law." In re Memorandum of Decision, 517 F. 3d 558, 562 

(U.S. Jud. Conf. 2008). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Because the magistrate judge has acted on the complainant's application to 

proceed in district court without prepaying fees or costs, it is appropriate to conclude this 

proceeding pursuant to 28 U.S.C. § 352(b)(2). 

Furthermore, allegations of delay in a single case do not constitute cognizable 

misconduct. Rule 4(b)(2) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides: 

Cognizable misconduct does not include an allegation about 
delay in rendering a decision or ruling, unless the allegation 
concerns an improper motive in delaying a particular decision 
or habitual delay in a significant number of unrelated cases. 

Commentary on Rule 4 of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings indicates that judicial complaints alleging delay in a single case are 

considered merits-related and subject to dismissal on that ground: 

With regard to Rule 4(b )(2), a complaint of delay in a single 
case is excluded as merits-related. Such an allegation may be 
said to challenge the correctness of an official action of the 
judge, i.e., assigning a low priority to deciding the particular 
case. 
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The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, actionable delay, improper motive, or other 

misconduct on the part of the judge. Accordingly, this judicial complaint is dismissed as 

merits-related and lacking in factual and evidentiary support. 28 U.S.C. 

§ 352(b)(l)(A)(ii) & (iii). This proceeding is also concluded in accordance with 28 

U.S.C. § 352(b)(2) because an intervening event (action on the complainant's 

application) has occurred. 

IT IS SO ORDERED. 

C::::::")~r-~ ~ ger L~rory\) 
Chief Judge 
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