
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90087 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a).   

The judge presided in a case in which a jury found the complainant guilty of bank 

robbery.  In his judicial complaint, as supplemented, the complainant makes the 

following allegations against the judge. 

• During the arraignment, when the judge asked standby counsel how the
arrangement with regard to self-representation occurred, counsel could not answer.
When the complainant attempted to explain, the judge, “already furious, rebuked”
the complainant by asking the complainant how old he was.  When the
complainant responded that he was thirty-seven, the judge stated “[i]f you keep it
up you will come home when you are eighty-seven.”1

1 The transcript of the arraignment hearing indicates that, during a discussion 
regarding the possibility of self-representation, the judge, after asking the complainant 
how old he was, stated: “You’ll be 87 by the time you get out if you keep this up.” The 
complainant viewed this as a threat of a fifty-year sentence if he proceeded pro se. 
Standby counsel, who the complainant contends was “petrified of additional backlash,” 
filed a notice of appearance to be lead counsel and the complainant, as a result of the 
judge’s “coercion and fury felt compelled to allow [counsel] to be lead counsel.” 
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• The judge acted with a corrupt motive by intimidating standby counsel to act as 
the complainant’s lead counsel. The complainant’s lead counsel was in turn 
intimidated by the judge throughout the proceedings and as a result engaged in 
ineffective assistance. 
 

• “It appeared that [complainant’s lead counsel] visited with [the judge] in his 
chambers minutes before the trial started and whatever they discussed was 
communicated to [complainant’s co-counsel] who appeared unmotivated, noxious, 
nefarious, investigative and nonchalant ….” 
 

• The judge questioned one witness in an effort to influence the jury as to the 
truthfulness of that witness.  With regard to a second witness, the judge directed an 
inquiry to the prosecutor regarding identification of the complainant and 
accordingly “influenced the government’s witness to identify complainant.”  In so 
doing, the judge usurped the role of the prosecutor in the case. 
 

• During the course of deliberations, the jurors asked if they could see the 
complainant’s “hand, eyes, and walk,” and they returned one of the exhibits.  The 
judge “furiously said ‘I don’t think you understand my instructions’” and “take 
that photo back to the deliberation room.”2  Soon thereafter, the jury returned a 
verdict which the judge read as guilty.  The complainant alleges the verdict was 
not unanimous. 
 

• The judge intimidated the jurors to vote guilty, and through his demeanor 
throughout the trial and “furious reaction” to the jury’s inquiry, “improperly 
influenced members of the jury to succumb to his desire ….” 
 

 
2 The trial transcript indicates the judge’s response to the jury was as follows: 
 

That’s not something that can happen because the case 
is finished.  The evidence was what happened during the trial 
....  Like it or not, for good or for bad, that’s the evidence …. 
And I don’t know why you gave the [c]lerk this.  This is one 
of the exhibits.  It’s going back into the jury room with you.  I 
tried to send you all the exhibits back so you would have 
them.  And I would ask you to go back and follow my 
instructions and continue to deliberate.  Thank you. 
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• The judge failed to recuse himself and failed to instruct the jury regarding 
identification of the complainant.3 
 

• When the complainant’s lead counsel moved to withdraw following trial, the judge 
instructed withdrawing counsel to find a substitute.  The complainant then learned 
that his former counsel and his new counsel were former clerks of the judge.  The 
complainant contends his representation by former clerks of the judge constitutes a 
conflict of interest, with lead counsel “concealing her ulterior motive to represent 
[the judge] indirectly.” 
 

• At a motion hearing following the trial, when the complainant explained his view 
of the perceived conflict in having the judge’s former clerks represent him, the 
judge asked the complainant if he had “psychological problems,”4 stated “I don’t 
answer questions” when the complainant attempted to address him and then 
walked off the bench. 
 

• The judge “desired … to convict complainant by any means necessary” and “fixed 
the trial according to his private enmity and utilized the prosecutors and defense as 
his pawns.” 
 

 In a supplement to the judicial complaint, which was filed after sentencing, the 

complainant alleges the judge improperly denied his post-trial motions (including a 

motion for the verdict form); ridiculed the complainant by again asking if he needed a 

psychological evaluation “because I wanted to represent myself;” allowed the prosecution 

to utilize unconstitutional cases pertaining to the sentence; told the complainant to be 

 
3 The trial transcript indicates that the judge did instruct the jury regarding 

identification. 
 
4   The transcript of the motion hearing indicates the judge asked the complainant: 

“Have you had a psychiatric examination recently to determine whether or not you’re 
competent?” 



4 
 

quiet at the sentencing hearing; and proceeded with the sentencing hearing after the 

complainant informed him that he needed additional time to prepare.5 

 The complainant alleges the judge violated Canon 1 (“A Judge Should Uphold the 

Integrity and Independence of the Judiciary”); Canon 2 (“A Judge Should Avoid 

Impropriety and the Appearance of Impropriety in All Activities”); and Canon 3C 

(“Disqualification”) of the Code of Conduct for United States Judges. 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits 

of a decision or procedural ruling” are not subject to review through a complaint of 

judicial misconduct.6  The procedure that has been established to consider misconduct 

complaints “is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and 

Disability Act “to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees.”  

Id.  To allow “judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

 
5 The complainant also contends the judge, during the sentencing hearing, 

“constantly stared at me with a racist hatred conveying that he will disregard all law to 
inflict punishment for proceeding pro se and to impose the greatest sentence ….” 

6 Also, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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Constitution.”  Id.  Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain “clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law.”  Id. at 562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue 

speculative claims).  While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

 A number of the complainant’s allegations constitute merits-related attacks on the 

judge’s decisions and rulings, which are not subject to review in a judicial misconduct 

proceeding.  Matters subject to the merits-related bar include all of the judge’s decisions 

and rulings regarding the sentence and motions filed by the complainant; recusal; 

evidentiary rulings; inquiries and directives to attorneys regarding the testimony of a 
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witness, and the judge’s questions directed to a witness; instructions to the jury and jury 

charges; whether to address questions from the complainant; decisions regarding the 

appointment of counsel, or allowing the complainant to proceed pro se; and when and 

under what circumstances a hearing should proceed and conclude.  The complaint’s 

disagreement with the judge’s decisions must be pursued in the litigation, and not through 

a judicial complaint alleging misconduct. 

 Secondly, the comments the complainant attributes to the judge are related to the 

case proceedings and rulings, potential rulings, and jury instructions in the case and, as a 

result, are not subject to review in a judicial misconduct proceeding.  Judges are charged 

with maintaining order and control of judicial proceedings, and they have wide latitude in 

undertaking case-management responsibilities.  In discharging these responsibilities, 

judges are often called upon to assess and respond to case-related actions of litigants and 

attorneys.  The inappropriateness of subjecting in-court judicial comments to scrutiny in a 

misconduct proceeding was noted in Petition of Lauer, 788 F. 2d 135, 138 (8th Cir. 

Judicial Council 1985): 

The Judicial Conduct and Disability Act should not be 
invoked so as to chill the independence of a trial judge in a 
judicial proceeding.  A trial judge should not fear that because 
of comments he or she makes from the bench, which in good 
faith the judge feels are related to the proceeding before the 
court, he or she ultimately may be subject to a disciplinary 
sanction.7  

 
7 Instructions to a litigant to be quiet fall within the latitude given to judges 

regarding case management, and as a result are not subject to review in a judicial 
misconduct proceeding.  Similarly, inquiries from a judge relative to a litigant’s 
(Continued) 
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 The complainant’s allegations of bias, intimidation, improper influence, and 

corrupt motive are speculative and do not raise an inference that misconduct has 

occurred.  By way of example, the complainant’s assertion that his lead counsel was a 

former clerk of the judge is not a fact or evidence indicative of bias or other improper 

motive; the complainant’s impression of the judge’s temperament or demeanor is not a 

fact or evidence indicative of bias or other improper motive;8 and the complainant’s 

opinions that the judge intimidated his attorney, or that the judge intimidated or 

improperly influenced the jury, are not facts or evidence indicative of bias or other 

improper motive.  

 The complainant’s subjective assessment of the judge’s tone of voice, facial 

expressions and general demeanor are speculative.  The relevant transcripts indicate that 

the judge’s statements fall within the range of expressions that the United States Supreme 

Court has found do not support a bias or partiality challenge, and by analogy, do not 

 
 
competence are germane to the proceeding and are not subject to review in a judicial 
misconduct proceeding. 

The language used by a judge in judicial proceedings is not subject to misconduct 
review simply because a party deems it offensive.   Language that is relevant to the case 
at hand is presumptively merits-related and not subject to review.  See Commentary on 
Rule 4, Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

8 Similarly, the complainant’s opinion that the judge stared at him with “racist 
hatred” is a speculative opinion and not a fact or evidence indicative of bias or other 
improper motive, and the complainant’s assertion that his counsel “appeared” to meet 
with the judge is not a fact or evidence indicative of bias or other improper motive. 
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support a claim of actionable misconduct.  In Liteky v. United States, 510 U.S. 540, 555-

556 (1994), the Court noted: 

[O]pinions formed by the judge on the basis of facts introduced or 
events occurring in the course of the current proceedings, or of prior 
proceedings, do not constitute a basis for a bias or partiality motion 
unless they display a deep-seated favoritism or antagonism that would 
make fair judgment impossible.  Thus, judicial remarks during the 
course of a trial that are critical or disapproving of, or even hostile to, 
counsel, the parties, or their cases, ordinarily do not support a bias or 
partiality challenge.  They may do so if they reveal an opinion that 
derives from an extrajudicial source; and they will do so if they reveal 
such a high degree of favoritism or antagonism as to make fair 
judgment impossible…. Not establishing bias or partiality, however, 
are expressions of impatience, dissatisfaction, annoyance, and even 
anger, that are within the bounds of what imperfect men and women, 
even after having been confirmed as federal judges, sometimes 
display.  A judge’s ordinary efforts at courtroom administration---
even a stern and short-tempered judge’s ordinary efforts at courtroom 
administration---remain immune. 
 

 Furthermore, in this case the judge issued cautionary instructions to the jury 

regarding his in-court comments.  In preliminary instructions to the jury, the judge stated: 

Nothing that I say or do during the course of the trial is intended to 
indicate, nor should you take it as indicating what your verdict should 
be. 
 

At the end of the trial, the judge provided the following instruction to the jury: 

During the course of the trial if I made any comment to the lawyers or 
asked any questions of a witness or admonished a witness concerning 
the manner in which the person should respond, you are not to assume 
from that that I have any opinion about the issues in the case.  Except 
for my instructions on the law, you should disregard anything I may 
have said during the trial in arriving at your own independent finding 
as to the facts. 
 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, corrupt motive, unethical bias or prejudice, 
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unethical intimidation or improper influence, or other misconduct on the part of the 

judge.  The complainant may not pursue disagreements with judicial decisions through a 

judicial complaint alleging misconduct and may not obtain redress from judicial 

decisions through a judicial complaint alleging misconduct. 

 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual and evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii).   

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


