
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of  * Nos. 04-19-90088
04-19-90089

Judicial Complaints * 04-19-90090
04-19-90091

Under 28 U.S.C. § 351 * 04-19-90092
04-19-90093
04-19-90094
04-19-90095

MEMORANDUM AND ORDER 

Complainant brings these judicial complaints against four circuit judges and four 

district judges pursuant to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, 

which provides an administrative remedy for judicial conduct that is "prejudicial to the 

effective and expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant brought a previous judicial complaint against six judges.  That 

complaint was dismissed, and complainant filed a petition for review by the judicial 

council.  Because the complaint named several members of the judicial council, the 

application of ordinary disqualification principles would have meant that a quorum of the 

judicial council did not exist to rule on the petition for review.  Accordingly, the judicial 

council voted to invoke Rule 25(g) of the Rules for Judicial-Conduct and Judicial-

Disability Proceedings, which provides that in this situation an otherwise-disqualified 

judge may participate in disposition of the petition for review “if the judicial council finds 

that the lack of a quorum is due to the naming of one or more judges in the complaint for 
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the purpose of disqualifying that judge or judges, or to the naming of one or more judges 

based on their participation in a decision excluded from the definition of misconduct . . . ; 

and . . . the judicial council votes that it is necessary, appropriate, and in the interest of 

sound judicial administration that one or more subject judges be eligible to act.”  The 

judicial council then denied complainant’s petition for review.  

This judicial complaint is filed against members of the judicial council who denied 

complainant’s petition for review.  In his judicial complaint, complainant complains that 

the judicial council should have arranged to transfer his petition for review to another 

circuit or to some other body, rather than rule upon it after invoking Rule 25(g).  “They 

cannot say that my case is without merit because it does have merit and validity.”  

Complainant alleges that the judges have “acted with retaliation and intimidation, while 

acting with political bias, along with personal bias against me for the benefit of each other 

. . . .”   “[T]he judges are obstructing, conspiring, discriminating, preventing due process, 

engaging in public corruption, abusing authority, aiding [complainant’s former litigation 

opponent] and fellow judges . . . , retaliating, and intimidating me.” 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  Furthermore, “t]he phrase ‘decision or procedural ruling’ is not limited to 

rulings issued in deciding Article III cases or controversies.”   Commentary to Rule 4, 

Rules for Judicial-Conduct and Judicial-Disability Proceedings, at 11-12.  To avoid the 

merits-related bar, a misconduct claim must contain "clear and convincing evidence of an 
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arbitrary and intentional departure from, or willful indifference to prevailing law."  In re 

Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive or other misconduct on the part of any judge.  Complainant may not 

pursue his disagreement with the judges’ denial of his petition for review through a 

complaint of judicial misconduct.  

In addition, one of the circuit judges named in the complaint has retired from the 

judicial office and therefore does not come within the ambit of the Judicial Conduct and 

Disability Act in any event. 

Accordingly, these judicial complaints are dismissed as merits-related and lacking 

in factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       J. Harvie Wilkinson III 
                 Circuit Judge∗ 

 
∗Acting in place of the Chief Judge, pursuant to Rule 25(f), Rules for Judicial-

Conduct and Judicial-Disability Proceedings 




