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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

The complainant contends decisions and rulings in his proceedings are the product 

of personal bias, prejudice, abuse of power and authority, abuse of discretion, favoritism 

toward the prosecution, corruption, and obstruction of justice on the part of the judge. 

The focus of the complainant's allegations are decisions and rulings made by the judge 

pertaining to a proffer agreement entered into between the United States and the 

complainant. 

The proffer agreement contained the following components. In exchange for the 

complainant providing "complete and truthful information about all criminal activity 

within his knowledge," the government agreed that no statements made by the 

complainant could be used in the government's case-in-chief at trial, "except ... to make 

derivative use of and pursue any investigative leads suggested by any statements made or 

other information provided by [complainant] and to use the evidence or information 



obtained therefrom against [complainant] in any manner." In the event "it is determined 

by the [government] that [the complainant] has violated any provision of this Agreement 

(including the provision that [the complainant] provide complete and truthful 

information), all statements made by [the complainant] shall be admissible in evidence 

during the Government's case-in-chief in any criminal proceeding against [the 

complainant]." 

The complainant contends the government violated the proffer agreement. The 

judge determined initially in denying the complainant's motion to dismiss, and reaffirmed 

in a decision dismissing the complainant's amended motion under 28 U.S.C. § 2255 to 

vacate, set aside, or correct the complainant's sentence, 1 that the government did not 

violate the proffer agreement, and only made "derivative use" of the information the 

complainant provided. In addition, the judge determined the complainant did violate the 

proffer agreement by failing to provide complete and truthful information. 

In the judicial complaint, the complainant makes the following allegations. 

• The proffer agreement was interpreted in one-sided fashion, with the judge 

essentially re-writing the agreement for the government. 

• The judge contradicted himself regarding who (the government or the judge) had 

the authority to determine a breach of the proffer agreement. By contradicting 

himself, the judge ruled "'outside the adversarial issues' presented to the Court by 

both parties." 

1 The judge's decision will hereinafter be referred to as the"§ 2255 order." 
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• The judge refused to correct a mistake in not addressing in his § 2255 order an 

ineffective assistance of counsel claim made by the complainant in his reply to the 

government's opposition to the complainant's§ 2255 motion. 

• The judge falsely stated in the § 2255 order that "the record reveals that the 

Government did not use any proffered information before the grand jury or in the 

indictment." 

• The judge's statement in the § 2255 order that "[e]ven if the government had 

relied on the proffered information before the grand jury, this would not have 

violated the proffer agreement" represents a change in position and utilizes a 

rationale that is "plagued with personal bias and prejudice." 

• The judge displayed a deep-seated favoritism by allowing the government to use 

immunized information in the indictment. 

• The judge's ruling that the complainant breached the proffer agreement showed 

personal bias and favoritism toward the government. 2 

• The judge showed bias and favoritism toward the government by deciding that 

ambiguities in the proffer agreement should be construed in the government's 

favor. 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

2 The complainant contends throughout the judicial complaint that the judge's rulings were made to protect 
his former office, where he previously worked as an attorney. 

3 



judicial misconduct.3 The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow "judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b)(l), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

3 Similarly, Rule 4(b)(l) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings provides 
that "[c]ognizable misconduct does not include an allegation that calls into question the correctness of a judge's 
ruling." 
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necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule 1 l(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

The allegations made by the complainant constitute a merits-related attack on the 

judge's decisions, and especially the judge's decision to dismiss the complainant's 

amended motion to vacate, set aside or correct his sentence. A judicial misconduct 

proceeding is not the proper forum for the complainant to attempt to relitigate judicial 

decisions the complainant disagrees with pertaining to the proffer agreement. 

Disagreements with judicial decisions must be pursued in the litigation, and not in a 

judicial complaint alleging misconduct. 

Relative to the complainant's allegation that the judge did not address an 

ineffective assistance of counsel claim the complainant made in a reply to the 

government's opposition, the complainant acknowledges that a footnote is included in the 

judge's§ 2255 order that provides: 

Petitioner's arguments are lengthy, circular, and repetitive. 
The claims have been consolidated and renumbered to 
facilitate this discussion. Any arguments not specifically 
addressed in this Order have been considered and rejected. 

5 



Furthermore, the failure of a judge to give reasons for a decision in a particular case is a 

merits issue regarding that decision and, absent more, is not cognizable under the Judicial 

Conduct and Disability Act. In re Memorandum of Decision, 517 F. 3d 558, 561-562 

(U.S. Jud. Conf. 2008). 

Finally, the complainant's allegations that the judge's decisions are the product of 

improper motives are speculative and do not raise an inference that misconduct has 

occurred. The only evidence provided by the complainant in support of his allegations 

are judicial decisions and rulings with which complainant disagrees. Also, the fact that 

the judge may have previously worked as a prosecuting attorney in the judicial district 

where he is now a judge does not raise an inference ofmisconduct.4 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, personal bias, prejudice, abuse of discretion, 

corruption, favoritism, abuse of power, obstruction of justice, or other improper motive or 

misconduct on the part of the judge. The complainant may not pursue disagreements 

with judicial decisions through a judicial complaint alleging misconduct and may not 

obtain redress from judicial decisions through a judicial complaint alleging misconduct. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual and evidentiary support. 28 U.S.C. § 352(b)(l)(A)(ii) & (iii). 

4 See e.g., United States v. Norwood, 854 F. 3d 469 (8th Cir. 2017) (District court judge who had 
previously been United States Attorney for the Western District of Missouri did not have a conflict of interest 
requiring recusal from criminal prosecution since the investigation and prosecution of the defendant occurred after 
the judge left the position). 
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IT IS SO ORDERED. 
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