
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90103 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant was charged with violating the terms and conditions of supervised 

release.  At the revocation hearing, the judge informed the complainant he would order 

revocation of the supervised release term and sentence the complainant to a term of 

imprisonment.1 

The complainant alleges she was sexually harassed by her lawyer in the courtroom 

on the day of the revocation hearing, and the judge committed misconduct by failing to 

adequately address or investigate the matter.2  In her judicial complaint, the complainant 

1 The judge subsequently issued a judgment in accordance with that determination. 

2 The Judicial Conduct and Disability Act applies to “covered judges” and includes 
district court judges and other federal judges in the judicial branch of government.  See 
Rule 1, Rules for Judicial-Conduct and Judicial-Disability Proceedings.  In the judicial 
complaint, the complainant also alleges misconduct by other persons who are not federal 
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alleged the lawyer’s improper conduct included inappropriate touching  (hugging, rubbing 

the complainant’s leg repeatedly, and holding her hand and rubbing her hand with his 

thumb), and telling the complainant he “was sorry he just couldn’t keep his hands off my 

leg.”3  The alleged inappropriate touching occurred in the public gallery of the courtroom 

while the judge was presiding over another matter.  The complainant contended her case 

“should be vacated and [she should be] resentenced by a different district as the ‘… district’ 

is tainted.”   A review of the case record follows.  

 Following the revocation hearing, the complainant wrote a letter to the judge, 

informing the judge that her lawyer had sexually harassed her in the courtroom.  The 

complainant stated she “won’t go into details the cameras in your courtroom should prove 

what I’m saying.”4  At a status hearing conducted shortly after receiving the complainant’s 

letter, the judge made the following rulings and decisions. 

• The judge treated the complainant’s letter as a notice of appeal. 

 
judges and who are not the lawyer whose alleged conduct precipitated this judicial 
complaint.  Since no jurisdiction or authority exists to consider and act upon these 
allegations, no further comment or consideration of them will be made. 

3 The complainant also found offensive the lawyer’s reference to her in court as 
“beautiful,” as she is a rape and domestic violence victim. 

4 Later on in the letter, the complainant provided specific allegations of improper 
conduct that are similar to the allegations included in the judicial complaint.  The 
complainant also stated that she “wanted to tell you in open court … about the touching … 
[and the lawyer’s] comments [but] he stopped me from talking which I’m sure you can 
remember.” 
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• He informed the complainant that “I’ve read your letter carefully and I simply 

wanted to say that to the extent there are allegations of any kind of sexual 

harassment occurring in my courtroom I did not observe any.  I would have made 

some comment and taken some action had I personally observed any.” 

• The judge decided “that it would be best at this point to appoint you a new lawyer 

just to make sure that you get your appeal perfected.” 

• He advised the complainant that “if you are concerned about the conduct of your 

lawyer, you can contact the [appropriate lawyer disciplinary authority].    And I see 

you’re shaking your head yes.  It appears you’re aware of that and you can pursue 

that.” 

 The complainant then filed pro se a “Motion to Appoint Counsel, Motion for 

Resentencing or Appeal.”  Included with the motion was a second letter directed to the 

judge.  The complainant made similar allegations in this letter and included additional 

allegations of improper conduct by the lawyer that did not occur in the courtroom.  She 

claimed she was a victim in the courtroom, and she requested resentencing because her 

lawyer “prevented her from sharing her story with courts [sic] in fear that he would be 

exposed.”  The judge then issued an order, addressing the allegations and requests in the 

following manner. 

• The judge’s decision at the status hearing directing the appointment of new counsel 

“was carried out by the Magistrate Judge immediately thereafter, that same day.”  

As a result, the judge denied the complainant’s request for the appointment of a new 

lawyer as moot. 
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• The judge reiterated that he had notified the complainant of her right to file a 

complaint with the appropriate lawyer disciplinary authority. 

• The judge noted the complainant “appeared composed, coherent, and articulate” at 

the revocation hearing and did not indicate any concern about her lawyer’s conduct. 

• The judge “did not observe any improper touching or conduct in the courtroom” 

involving the complainant and her lawyer.  He did hear the lawyer refer to the 

complainant as beautiful, which the judge “took as counsel’s attempt to humanize” 

the complainant. 

• The “court has also reviewed the video from the hearing, and there is no indication 

of any conduct the court would regard as inappropriate.”5 

• In light of his observations, and because the complainant advised the judge that she 

was filing a complaint with the appropriate lawyer disciplinary authority, the judge 

declined to conduct an independent investigation.6 

• The judge denied the complainant’s request for resentencing. 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  The procedure that has been established to consider misconduct complaints 

 
5 In the order, the judge noted the video depicted one instance in which the lawyer 

hugged the complainant when they were seated in the public gallery, which for reasons the 
judge explained, he did not view as inappropriate. 

6 The judge also noted the complainant’s new lawyer “has not requested that the 
court take any other action.” 
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“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for—or even criticism of—the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.  

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents. See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

 The allegations made by the complainant represent a disagreement with decisions 

and rulings the judge made in response to the complainant’s post-hearing allegations that 

her lawyer sexually harassed her. These decisions are not subject to review in a judicial 

misconduct proceeding.  Included within the merits-related bar are the judge’s decisions 

not to conduct an independent investigation of the allegations, and not to take other 

administrative action regarding the allegations, based principally upon his observations and 



6 
 

the complainant’s decision to file a complaint with the appropriate lawyer disciplinary 

authority. 

 Commentary to Rule 4 of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings indicates the merits-related bar is not limited to rulings issued in deciding 

Article III cases: 

The phrase “decision or procedural ruling” is not limited to 
rulings issued in deciding Article III cases or controversies.  
Thus, a complaint challenging the correctness of a chief 
judge’s determination to dismiss a prior misconduct complaint 
would be properly dismissed as merits-related --- in other 
words, as challenging the substance of the judge’s 
administrative determination to dismiss the complaint --- even 
though it does not concern the judge’s rulings in Article III 
litigation.  Similarly, an allegation that a judge incorrectly 
declined to approve a Criminal Justice Act voucher is merits-
related under this standard. 

 

 After being informed of the complainant’s allegations, the judge did in fact take 

responsive action, including convening a status conference; facilitating the appointment of 

a new lawyer for the complainant; advising the complainant of her right to file a complaint 

with the appropriate lawyer disciplinary authority; and reviewing the courtroom video and 

assessing it.  These decisions are merits-related and not subject to review in a judicial 

misconduct proceeding.  Similarly, the judge’s decision not to resentence the complainant, 

in light of the allegations, is a merits-related decision that must be pursued through the 

litigation, and not in a judicial misconduct proceeding. 
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 Further, pursuant to the authority conferred on me by Rule 11(b) of the Rules for 

Judicial-Conduct and Judicial-Disability Proceedings, I have conducted a limited inquiry 

into the allegations of the judicial complaint.   

 Given complainant’s assertion that “the cameras in your courtroom should prove 

what I’m saying.”7  I have reviewed the video but find it inconclusive.  The video does not 

establish that any form of inappropriate touching occurred.   

 I have also requested and received a response from complainant’s attorney, who 

asserts that he had been asked by complainant’s brother to inform complainant of the death 

of her mother.  The lawyer says that complainant appeared “terribly saddened” and that he 

tried to console complainant, and in doing so put his arm around her – after asking the U.S. 

Marshal if he could – and then patted her hand.  According to the lawyer, “I neither rubbed 

her leg, nor did I tell her that ‘I could not keep my hands off her.’  Mind you, the Marshals 

were less than five feet away and most folks in the courtroom were watching.”  Nothing 

revealed by my limited inquiry, therefore, suggests that there was anything deficient in the 

district judge’s response to complainant’s allegations of sexual harassment.   

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law or other misconduct on the part of the judge.  The 

complainant may not pursue disagreements with judicial decisions through a judicial 

 
7 Later on in the letter, the complainant provided specific allegations of improper 

conduct that are similar to the allegations included in the judicial complaint.  The 
complainant also stated that she “wanted to tell you in open court … about the touching … 
[and the lawyer’s] comments [but] he stopped me from talking which I’m sure you can 
remember.” 
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complaint alleging misconduct and may not obtain redress from judicial decisions through 

a judicial complaint alleging misconduct. 

 Accordingly, this judicial complaint is dismissed as merits-related.  28 U.S.C. 

§ 352(b)(1)(A)(ii).  

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


