
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-19-90104   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant brought several similar prisoner civil rights actions in the district court.  

Complainant alleged that his cell’s vent to the prison ventilation system was discharging 

noxious fumes into his cell because of noxious materials placed in the ventilation system 

by hostile gang members, and that prison officials had refused to do anything about it.  This 

state of affairs, complainant alleged, violated his federal constitutional rights under the 

eighth amendment.  The district judge dismissed all of complainant’s actions, save one, as 

frivolous, failing to state a claim, or duplicative.  In the remaining action, the district judge 

ordered prison officials to disconnect the ventilation unit in complainant’s cell, and denied 

complainant any other relief.  Complainant filed three appeals, all of which were dismissed 

for failure to prosecute.   

In his judicial complaint, complainant alleges that the district judge acted in 

collusion with prison officials.  In support, he alleges that two unit managers at the prison 
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“told [me] that if I filed any lawsuits about it, it want [sic] do me any good because the 

court is on there [sic] side, and it will just get tossed out of court.”  Complainant also alleges 

that the district judge failed to notify him of some of the dismissals. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.  To avoid the merits-related bar, a misconduct claim must contain "clear and 

convincing evidence of an arbitrary and intentional departure from, or willful indifference 

to prevailing law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 

2008).  

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by bias or other improper motive, but the claim must be supported by sufficient 

evidence to raise an inference that misconduct has occurred and cannot be based on mere 

speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) 

(judicial complaint process may not be used to pursue speculative claims). 

Complainant has failed to present, and the records do not disclose, any evidence of 

improper motive, bias, collusion, or other misconduct.  Complainant alleges merely that 

prison officials bragged that the courts were on the prison’s side.  This general, vague 

statement does not constitute evidence that the district judge, or any judge, acted in 

collusion with the prison or harbored some improper bias in favor of the prison.  

Complainant may not pursue his disagreement with the judge’s rulings through a complaint 

of judicial misconduct.  
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Judges do not ordinarily participate in the ministerial docketing, recordkeeping, and 

notice functions of the clerk’s office.  If there were glitches in the district court clerk’s 

office’s notifications to complainant about the district judge’s rulings, there is no reason to 

think that the district judge had anything to do with that. 

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

 

       __________________________ 
       J. Harvie Wilkinson III 
           Circuit Judge∗ 

                     
∗ Acting in place of the chief judge pursuant to Rule 25(f), Rules for Judicial-

Conduct and Judicial-Disability Proceedings. 


