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MEMORANDUM AND ORDER 

Complainant brings these judicial complaints against two circuit judges pursuant 

to the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts.'' 28 U.S.C. § 35l(a). 

The complainant contends the judges committed misconduct in decisions relating 

to his sentence. This is the second set of judicial complaints the complainant has filed 

against the judges pertaining to his sentence. The first set of judicial complaints were 

dismissed, and the judicial council denied the complainant's petition for review. Nos. 04-

18-90158 and 90159. 

In these judicial complaints, the complainant alleges the judges are "stonewalling" 

in failing to resentence him in accordance with United States Supreme Court case law. 

The complainant contends the judges' failure to correctly apply federal case law or 

correctly apply that case law to the facts of his case with regard to his sentence 

constitutes clear and convincing evidence of an arbitrary and intentional departure from, 

or willful indifference to prevailing law. Secondly, the complainant appears to argue 



that the judges' failure to resentence him in accordance with applicable case law amounts 

to deliberate delay arising out of an illicit motive that, accordingly, is not merits-related. 

Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. 1 The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow ''judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

1 Similarly, Rule 4(b)(l) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings provides 
that "[c]ognizable misconduct does not include an allegation that calls into question the correctness of a judge's 
ruling." 
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cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b)(l), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

(8th Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule 11 (b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Following the filing of these judicial complaints, the circuit judge who is the 

subject of judicial complaint No. 04-19-90106 retired under 28 U.S.C. § 37l(a) and no 

longer holds judicial office. Accordingly, the judge is no longer subject to administrative 

remedy under the Judicial Conduct and Disability Act, and the complaint must be 

dismissed as moot. See In re Complaint of Judicial Misconduct, 10 F. 3d 99 (3rd Cir. 

Jud. Council 1993).2 

The allegations made by the complainant against the circuit judge who is the 

subject of No. 04-19-90105 constitute a merits-related attack on the judge's participation 

as a panel member in decisions relating to the complainant's sentence, which are not 

2 28 U.S.C. § 352(b)(2) allows the chief judge to conclude a proceeding in the event "action on the 
complaint is no longer necessary because of intervening events." 
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subject to review in a judicial misconduct proceeding. The complainant's allegations that 

the judge did not correctly apply federal case law or did not correctly apply that case law 

to the facts of his case are directly related to the merits of decisions pertaining to the 

complainant's sentence that the judge participated in. Disagreements with judicial 

decisions must be pursued in the litigation, and not in a judicial complaint alleging 

misconduct. A judicial misconduct proceeding is not the proper forum for the 

complainant to attempt to re-litigate sentencing decisions he disagrees with. 

Moreover, the complainant's allegations are insufficient to avoid the merits-related 

bar. That is to say, the complainant has not identified clear and convincing evidence of 

an arbitrary and intentional departure from, or willful indifference to prevailing law. 

Finally, the complainant's allegation that decisions the judge participated in are 

the product of an illicit motive are speculative and do not raise an inference that 

misconduct has occurred. The only evidence provided by the complainant in support of 

his allegation are judicial decisions with which complainant disagrees. 3 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, illicit motive, actionable delay, or other misconduct 

on the part of the judge. The complainant may not pursue disagreements with judicial 

decisions through a judicial complaint alleging misconduct and may not obtain redress 

from judicial decisions through a judicial complaint alleging misconduct. 

3 Similarly, the complainant has provided no evidence of actionable delay. The judge has participated in 
decisions pertaining to the complainant's sentence; the complainant does not agree with them. Those decisions do 
not constitute actionable delay in sentencing or resentencing; they are merits-related decisions that are not subject to 
review in a judicial complaint alleging misconduct. 
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Accordingly, judicial complaint No. 04-19-90106 is dismissed as moot due the 

judge's retirement from office. Judicial complaint No. 04-19-90105 is dismissed as 

merits-related and lacking in factual and evidentiary support. 28 U.S.C. 

§ 352(b)(l)(A)(ii) & (iii). 

IT IS SO ORDERED. 
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