
FILED:  December 23, 2019

In the Matter of a 

Judicial Complaint 

Under 28 U.S.C. § 351 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

* 

* No. 04-19-90123 
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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 351(a). 

The complainant, an attorney, alleges the magistrate judge acted with bias in favor 

of the defendant while presiding in a personal injury case. 1 At the core of the judicial 

complaint is the magistrate judge's decision that the plaintiffs expert would not be allowed 

to testify at trial. This decision was preceded, in the complainant's view, by case-related 

. decisions and rulings which amounted to advocating from the bench on behalf of the 

defense, abusing judicial authority, and acting in a partial, biased manner. Among the 

allegations posited by the complainant are the following: 

1 The complainant represents the plaintiff in the case. The complainant filed an 
amended judicial complaint form, in which the signatures of two co-counsel were added 
below the complainant's signature on the form. One of the signatures is legible, and one 
of the signatures is not legible. The attorney who filed the original judicial complaint is 
named as the complainant on the first page of the judicial complaint form, as amended. 



• The magistrate judge "manipulat[ ed] the Federal Rules under the guise of 

implementing 'Amendments to the Court's Scheduling Order."'2 

• Attachments to the judicial complaint "illustrate [the magistrate judge] improperly 

crossing the line between serving as a 'shepherd' or 'gatekeeper' of the evidence to 

actually serving as an 'advocate' on behalf of the interests of one party over the 

other."3 

• The magistrate judge "rescue[ d] blatantly unprepared litigants by advocating on 

their behalf and amending the Court's Scheduling Order." 

• The magistrate judge's decision not to allow the expert's testimony came after a 

truncated hearing conducted after the jury was impaneled, which left "Plaintiff with 

no recourse to prove causation and damages which were the only issues in the case 

since liability was admitted." 

2 By order entered in the case record, the judge extended the deadline for filing 
certain listed documents, including motions in limine. The defendant did file one motion 
in limine to exclude the expert's testimony within the deadline, as extended. 

3 The complainant forwarded with the judicial complaint two motions and a reply 
that had been filed on behalf of her client in the litigation, which "set forth the factual basis 
underlying this Complaint to which the Form refers and is intended to be incorporated by 
reference." 
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• The magistrate judge placed the "scheduling of lunch for jurors over the legal rights 

of litigants and their right to present evidence to the court. "4 

• The defendant had originally voiced no objection to the plaintiffs expert; after the 

magistrate judge's decision to exclude the expert's testimony (which occurred on 

the day of trial, and after the jury had been impaneled), counsel "were forced to try 

Plaintiffs case before the jury with no medical witness and no expert witness." 

• The magistrate judge "failed to hold Pretrial and Status Conferences 'on the record', 

in which [the judge] considered 'discussions of the parties', which were in effect 

arguments of counsel, followed by the issuance of key rulings." 

One of the court filings forwarded with the judicial complaint was "PLAINTIFF'S 

EMERGENCY MOTION WITHDRAWING CONSENT TO VACA TE REFERRAL TO 

MAGISTRATE FOR BIAS, PARTIALITY AND MISCONDUCT, TO VACATE 

REFERRAL TO MAGISTRATE DUE TO EXTRAORDINARY CIRCUMSTANCES, 

TO STAY PROCEEDINGS AND ADJOURN TRIAL TO ALLOW REVIEW BY THE 

UNITED STATES DISTRICT JUDGE." (emphasis in original). In the emergency 

motion, the following assertions were made. 

4 In a reply to the defendant's response to the plaintiffs motion and memorandum 
for a new trial, the plaintiff (through counsel) contends the magistrate judge, at the hearing 
concerning the admissibility of the expert's testimony, "repeatedly truncated Plaintiffs 
case and proffer of evidence for the sake of time and . . . prescribed lunch schedule to 
accommodate the jury." The reply was forwarded with the judicial complaint. 
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• Starting on "the date of the Final Pre-Trial Conference, and continuing to date ... 

the Magistrate is actually orchestrating and laying out Defendant's counsel's trial 

strategy for him, briefing his objections sua sponte, instead of requesting briefing 

from the parties, fortifying Defendant's case for him against Plaintiffs expert 

witness where Defendant's counsel initially stated he had no objection and merely 

asserted a one line objection to limited testimony without citing any authority or 

basis." 

• The "Court is preparing Defendant's defense ... in six (6) pages of memorandum, 

citing cases and other authorities researched by the court, not the defendant. "5 

• The Defendant's "Motion in Limine ... states no substantive basis for objection to 

[the expert] .... The substantive legal bases and authorities was and is solely briefed 

by the Magistrate in ... Letters to Counsel in furtherance of Defendant's interest." 

• "The legal bases for the 'dispute' over [the expert's] testimony and over his 

qualifications, was raised and briefed solely by the Magistrate, sua sponte, on 

behalf of Defendant's counsel's interest, which is highly improper, as it 

demonstrates clear, unequivocal bias and partiality to Defendant's case." (emphasis 

in original). 

5 This is a reference to two letters forwarded to counsel by the magistrate judge 
shortly before trial, and entered in the case record, in which the magistrate judge provided 
tentative views regarding the admissibility of the expert's testimony. 
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A district judge conducted a hearing on the emergency motion on the morning of 

trial. The district judge denied the emergency motion, finding the plaintiff "failed to 

demonstrate 'good cause' or 'extraordinary circumstances' meriting relief. 6 

The Judicial Conduct and Disability Act regulates judicial conduct, not judicial 

decisions. Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the 

merits of a decision or procedural ruling" are not subject to review through a complaint of · 

judicial misconduct.7 The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and Disability 

Act "to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees." Id. To allow 

''judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution." Id. Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain "clear and convincing evidence of an 

6 The complainant also forwarded with the judicial complaint a copy of the 
plaintiffs motion and memorandum for a new trial. At the time the judicial complaint was 
filed, the magistrate judge had not ruled on the motion for a new trial. 

7 Similarly, Rule 4(b)(l) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that "[ c ]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge's ruling, including a failure to recuse." 
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arbitrary and intentional departure from, or willful indifference to prevailing law." Id. at 

562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b){l), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue speculative 

claims). While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents. See Rule 11 (b ), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

The allegations made by the complainant constitute merits-related attacks on the 

magistrate judge's decisions and rulings in the litigation. These decisions are not subject 

to review in a judicial complaint alleging misconduct. Included within the merits-related 

bar are the magistrate judge's decision to amend the scheduling order; the decision not to 
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continue the trial; the letters authored by the magistrate judge and entered in the court 

record outlining the judge's tentative views on the admissibility of the expert's testimony; 

the decision to exclude the expert's testimony; decisions regarding the timing and 

parameters of the hearing to examine and decide upon the admissibility of the expert's 

testimony; and rulings made during the course of that hearing.8 The complainant's 

disagreements with the magistrate judge's decisions and rulings must be pursued through 

litigation, and not in a judicial complaint alleging misconduct. 

Furthermore, the allegations of improper motive are speculative and do not raise an 

inference that misconduct has occurred. The complainant provided no evidence in support 

of the allegations, other than judicial decisions and rulings that the complainant disagrees 

with. 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, partiality, or other improper conduct or motive 

on the part of the magistrate judge. Accordingly, this judicial complaint is dismissed as 

merits-related and lacking in evidentiary support. 28 U.S. C. § 3 52(b )( 1 )(A)(ii) & (iii). 

8 Relative to the complainant's contention that the judge failed to conduct pretrial 
and status conferences on the record, the plaintiffs reply to the defendant's response to the 
motion for a new trial, which was forwarded with the judicial complaint, indicates the 
plaintiff(through counsel) is arguing state law requires that such proceedings be conducted 
on the record. As noted, the magistrate judge had not addressed the motion for a new trial 
at the time the judicial complaint was filed. Furthermore, the magistrate judge's decision 
in this regard is merits-related and not subject to review in a judicial misconduct 
proceeding. 
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IT IS SO ORDERED. 

Chief Judg 
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