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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35l(a). 

The complainant, proceeding pro se, filed a civil rights action alleging he has been 

denied his constitutional right to practice his religious faith. The complainant moved to 

have counsel appointed to represent him. The judge then appointed counsel "solely for 

the purpose of representing Plaintiff in determining whether an amicable settlement can 

be reached with Defendants." Appointed counsel then informed the judge that settlement 

negotiations were unsuccessful. Counsel was allowed to withdraw. 

Complainant then filed additional motions to have counsel appointed. The judge 

denied the motions without prejudice, noting: 

While the Court previously granted Plaintifrs initial motion 
for appointment of counsel for a limited purpose, the Court is 
not under the authority to mandate attorneys to represent 
indigent parties in civil proceedings. Therefore, no 
exceptional circumstances exist at this stage of the 
proceedings . . . . Should this case advance to the trial stage or 



other circumstances warrant, Plaintiff may ask the Court to 
revisit this issue. 

The judge subsequently issued an order setting a discovery completion date which 

has not yet expired. The judge has yet to rule on the merits of the complainant's civil 

rights action. 

While the complainant has filed a judicial complaint against the magistrate judge, 

the basis for the filing is unclear. The judicial complaint appears to set forth no facts that 

the judge "has engaged in conduct prejudicial to the effective and expeditious 

administration of the business of the courts." In the alternative, there may be two other 

ways of interpreting the judicial complaint: the complainant is taking issue with the 

judge's decisions regarding the appointment of counsel, and/or the complainant is taking 

issue with the fact that his lawsuit has not resulted in a favorable decision. 1 

Under 28 U.S.C. § 352(b )(1 )(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct. 2 The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

1 In the judicial complaint, the complainant contends he "is still unable to practice his Faith." 

2 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings provides 
that "[c]ognizable misconduct does not include an allegation that calls into question the correctness of a judge's 
ruling." 
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of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow 'judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule 1 l(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

At the outset, the judicial complaint is subject to dismissal because it does not set 

forth facts indicating that the judge "has engaged in conduct prejudicial to the effective 

and expeditious administration of the business of the courts." Pursuant to the Judicial 

Conduct and Disability Act, a person who alleges that a judge has committed misconduct 

is to file a "written complaint containing a brief statement of the facts constituting such 

conduct." 28 U.S.C. § 35l(a). The chief judge may dismiss any complaint that is "not in 

conformity with section 351(a)." 28 U.S.C. § 352(b)(l)(A)(i). 

To the extent the judicial complaint can be read to constitute a disagreement with 

the judge's decisions regarding the appointment of counsel, the contentions in the judicial 

complaint amount to a merits-related attack on the judge's decisions. The judge's 

decisions regarding the appointment of counsel are not subject to review in a judicial 
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misconduct proceeding. Disagreements with judicial decisions must be pursued in the 

litigation, and not in a judicial complaint alleging misconduct. 

To the extent the judicial complaint can be read as an expression of dissatisfaction 

that the judge has not ruled in the complainant's favor, the complaint is premature, does 

not set forth a claim of misconduct, and lacks evidentiary support. 3 As noted, the 

deadline for completing discovery in the litigation has not expired, and the judge has not 

ruled on the merits of the complainant's civil rights action. 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law or other misconduct on the part of the judge. The 

complainant may not pursue disagreements with judicial decisions through a judicial 

complaint alleging misconduct and may not obtain redress from judicial decisions 

through a judicial complaint alleging misconduct. 

Accordingly, this judicial complaint is dismissed as merits-related, lacking in 

evidentiary support, and because the complaint does not conform with 28 U.S.C. 

§ 35 l(a). 28 U.S.C. § 352(b )(l)(A)(i) (ii) & (iii). 

IT IS SO ORDERED. 

~~e~~-lklt~ 
Chief Judge 

3 The chief judge may dismiss any complaint that lacks "sufficient evidence to raise an inference that 
misconduct has occurred." 28 U.S.C. § 352(b)(I)(A)(iii). 
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