
FILED:  January 7, 2020
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UNITED STATES COURT OF APPEALS 
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* 

* No. 04-19-90132 

* 

MEMORANDUM AND ORDER 

Two complainants bring this judicial complaint against a district judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 351 (a). 

The complainants are related by marriage to a person who is a defendant in three 

criminal cases. The complainants allege the presiding judge in the three cases is biased 

against the defendant, and criminal defendants in general, and is personally and 

financially conflicted. 1 They make the following allegations of misconduct against the 

judge. 

• The prosecution attempted to hire as experts two fact witnesses that were 

favorable to the defense. One of the two witnesses refused the offer and reported 

the matter to the defendant's attorney. Two FBI agents were then sent by the 

1 The allegations made by the complainants are very similar to allegations made 
by the complainant in the original judicial complaint filed in No. 04-19-90131. The 
complainants are the parents of the complainant in No. 04-19-90131. 



prosecution to the office of the witness to question him, which the complainants 

viewed as an act of intimidation. The judge approved of this behavior. 

• The cellphone records of the defendant's attorney were subpoenaed and analyzed 

pursuant to an investigation of alleged witness tampering. This constituted "an 

invasion of the attorney client privilege, work product and trial strategy, but also 

created a conflict for [the defendant's] attorney." The judge supported the 

subpoena and "ruled that there was no harm to [the defendant's] rights." Although 

the judge agreed there was a conflict, she "inadequately advised [the defendant] 

regarding his rights to effective and non-conflicted counsel." 

• The judge denied a motion to continue the defendant's trial "for the simple and 

solitary reason that it was inconvenient to disrupt her schedule." Furthermore, 

"[i]nstead of focusing on ensuring that [the defendant's] Sixth Amendment right to 

effective counsel of choice is not violate[d], [the judge] let her personal feelings 

and opinion of both [the defendant], and his counsel of choice, shade her decision 

in ways that will violate his constitutional rights."2 

• The judge is personally and financially conflicted because the judge "has a 

personal financial stake in placing people in custody." The complainants contend 

the judge is "a stakeholder in a local regional jail where [the judge] is currently 

keeping [the defendant] ... and a majority of those remanded to custody." The 

2 The complainants noted that a motion for reconsideration was pending in the 
case. 
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judge started a legal partnership with an attorney who is on the advisory board at 

the prison and currently serves as head legal counsel. This presents a personal 

conflict, as the judge "knows that every defendant she sends to prison will line the 

pockets of [the judge's] former partner and undoubtedly close friend." The 

complainants also allege "the conflict is also a direct financial benefit to [the 

judge] as she still holds a stake in the firm and [the judge's] IRA is operated and 

managed by [the judge's] former law partner, the legal counsel for the jail where 

[the judge] sent [the defendant]."3 

• The judge's "apparent bias against [the defendant] is likely rooted in the fact that 

her career started at a firm known to represent [the defendant's] direct 

competitor. "4 

• The defendant's wife undertook a self-study of the judge's sentencing record. The 

complainants appear to contend the information contained in this self-study 

indicates the defendant should not have been taken into custody following 

sentencing and/or that the judge unnecessarily orders defendants into custody 

following conviction and sentencing. 5 

3 The Federal Bureau of Prisons, and not judges, makes the ultimate determination 
on where a federal prisoner is to be housed. 

4 The complainants also suggest the nature of the judge's past law practice at this 
law firm is indicative of bias. 

5 The complainants asked that the judge "be compelled to recuse" from the 
defendant's cases due to the appearance of unfair bias and the appearance of impropriety. 
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Under 28 U.S.C. § 352(b)(l)(A)(ii), claims that are "directly related to the merits 

of a decision or procedural ruling" are not subject to review through a complaint of 

judicial misconduct.6 The procedure that has been established to consider misconduct 

complaints "is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and 

Disability Act "to use a misconduct proceeding to obtain redress for---or even criticism 

of---the merits of a decision with which a litigant or misconduct complainant disagrees." 

Id. To allow "judicial decisions to be questioned in misconduct proceedings would 

inevitably begin to affect the nature of those decisions and would raise serious 

constitutional issues regarding judicial independence under Article III of the 

Constitution." Id. Accordingly, to avoid the merits-related bar, a misconduct claim must 

contain "clear and convincing evidence of an arbitrary and intentional departure from, or 

willful indifference to prevailing law." Id. at 562. 

Misconduct may also be based upon a showing that the judge's rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation. See 28 U.S.C. § 352(b)(l)(A)(iii); Rule 4(b)(l), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 

6 Similarly, Rule 4(b)(l) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that "[ c ]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge's ruling, including a failure to recuse." 

4 



(8th Cir. Jud. Council 1993) Gudicial complaint process may not be used to pursue 

speculative claims). While allegations of judicial bias or other improper motive are not 

necessarily merits-related, the allegations are to be dismissed as merits-related when the 

only support for the allegations is the merits of the judge's rulings. In re Doe, 640 F. 3d 

869, 873 (8th Cir. Jud. Council 2011 ). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other 

relevant documents. See Rule ll(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Discussion of Allegations, In Light of Case Records and Applicable Laws and Rules 

Prosecution's Attempt to Hire Fact Witnesses as Experts 

Addressing and denying a defense motion to dismiss the indictment for 

prosecutorial misconduct, the judge made the following findings. 

Counsel, I looked at this issue very carefully prior to this hearing, 
and I've listened to the evidence carefully, and I note that to grant 
the motion would require both misconduct and prejudice or 
substantial threat of prejudice to the defendant. 

I further note that everyone agrees it's proper to talk to 
witnesses .... 

It's also proper to retain expert witnesses who are allowed to 
receive payment, and it's proper to have fact witnesses that also 
serve as expert witnesses. 

I don't see from the evidence any evidence whatsoever with regard 
to payment to change testimony or payment to testify falsely. I 
think that's pure speculation. There's no evidence whatsoever in 
that regard, and no evidence of manipulation of [the witnesses]. 
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Moreover, even if there had been evidence of misconduct - and the 
Court finds none - I don't believe there's any prejudice, and I find 
there's no prejudice, to the defendant. There's absolutely no 
indication that [ the witness] would change his testimony as a fact 
witness in this case. He said he was not paid to lie, he was not 
offered payment to lie, and he will not lie .... And he also indicated 
he felt no pressure to provide anything but true testimony. 

The complainants' allegations pertaining to this issue are merits-related and not 

subject to review in a judicial misconduct proceeding. Disagreements with the judge's 

decisions must be pursued through the litigation and not in a judicial complaint alleging 

misconduct. 

Subpoena of Attorney's Cellphone Records and Conflict 

Acting through counsel, the defendant filed a motion to dismiss for prosecutorial 

misconduct based on the subpoena issued for, and subsequent analysis of, his lead 

attorney's cellphone records. The defendant argued the subpoena "rose to the level of 

misconduct because it sought attorney work product." He also contended the 

prosecution's actions "violated the protections of the attorney-client relationship and thus 

irreparably compromised [the defendant's] Sixth Amendment rights." The judge denied 

the motion, finding no misconduct. The judge also made the following determination. 

With regard to prejudice, it appears to the Court that no attorney
client information has been produced pursuant to the subpoena; that 
no trial strategy has been conveyed; and, with regard to the 
subpoena and work-product, there's certainly no opinion work
product that has been conveyed because of this subpoenaed 
information. 
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Following that decision, a discussion ensued regarding a conflict or potential 

conflict arising from counsels' continued representation. After speaking with his attorney 

and with the judge, the defendant waived any conflict or potential conflict of interest. 

Following trial, and acting with new counsel, the defendant filed a supplemental 

motion for new trial, raising as a new ground that trial counsel labored under a conflict of 

interest that resulted in a violation of the defendant's right to counsel. In a memorandum 

opinion addressing the motion, the judge first concluded that the trial attorney's 

"knowledge that he was the subject of an ongoing investigation for supposed witness 

tampering gave rise to a conflict of interest." The judge went on to conclude, however, 

that the "conflict does not require per se reversal, but instead that [ the defendant] must 

establish an adverse effect on his counsel's representation, which he cannot do."7 

The complainants' allegations concerning these matters are merits-related and not 

subject to review in a judicial complaint alleging misconduct. Disagreements with 

7 Relative to the issue of waiver, the judge made the following determination. 

[A]lthough the court questioned [the defendant] in general 
terms and relied on his own counsel to advise him, the court 
acknowledges that it could have done more to discuss the 
implications of the conflict with [the defendant]. 

For these reasons, the court cannot conclude that [the 
defendant's] waiver was intelligent and knowing. Thus, the court 
does not rely on the purported waiver in denying [defendant's] 
motion. 

This merits-related determination is not subject to review in a judicial misconduct 
proceeding. Disagreements with the decision must be pursued through the litigation, and 
not in a judicial complaint alleging misconduct. 
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judicial decisions must be pursued in the litigation, and not in a judicial complaint 

alleging misconduct. 

Motion to Continue 

The complainants contend the judge committed misconduct by denying a motion 

to continue the trial "for the simple and solitary reason that it was inconvenient to disrupt 

her schedule." The transcript of the proceeding regarding this matter indicates the judge 

expressed frustration with scheduling issues involving the defendant's attorney in 

another, related criminal case, the attorney's lack of appreciation for the schedules of the 

judge and opposing counsel, and the fact that the defendant's attorney had known of 

scheduling conflicts at least a month earlier and had only informed opposing counsel of 

the conflicts after opposing counsel contacted the attorney. Pertinent transcript testimony 

is noted below. 

[ATTORNEY]: Well, you know, if the government wanted us to 
say something earlier, then I apologize for that. But we would like 
to try the case.... We don't have anything on the docket m 
December or January right now in terms of a trial, and I'd like -

THE COURT: Well, I do, Mr. [Attorney]. That's the problem. I 
do .... 

THE COURT: In any event, it appears to me, Mr. [Attorney], that 
you are willing to accommodate every single other judge in any 
case you have except me. And you have - you did not file your 
motion until yesterday, despite the fact that you knew at least by 
June 24 of the need of the same facts that you have today. 

[ATTORNEY]: That's true, Judge .... 

THE COURT: But Mr. [Attorney], you never consider - you tell 
me, and you've done this in the past - and this is my frustration. · 
You tell me, Oh, well, I can be available then in December or 
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January. Well, well and good. But you have no concern about 
anyone else's schedule and you never have. And I can tell you, if I 
were to move a two-week trial which had been on my calendar 
since February 22 - there are plenty of other people who wanted 
dates that you have. If I move that now, then I am affecting 
multiple other trials to find a two-week week period of time .... 

[ATTORNEY]: I understand that, Judge, but for my - and I 
apologize. That's just a fact of the situation. 

The judge initially denied the motion for continuance. The defendant then filed a 

motion for reconsideration. The judge granted the motion for reconsideration and 

continued the trial. After stating that "granting [the defendant's] motion delays the 

administration of justice and frustrates the government's trial preparation," the judge 

nonetheless concluded that "without a continuance, [the defendant] will have insufficient 

time to meet with his defense counsel and prepare for trial" and "may not receive the 

protections afforded him by the Sixth Amendment, potentially resulting in a miscarriage 

of justice." 

The judge's initial decision not to continue the trial is merits-related and not 

subject to review in a judicial misconduct proceeding. The judge expressed frustration 

with the defendant's attorney, noting that he delayed informing opposing counsel and the 

court of the need for the continuance, and his actions had a negative impact not only on 

the judge's calendar, but the calendar of opposing counsel, potentially other litigants, and 

delayed the administration of justice. The attorney for the defendant apologized for his 
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actions. The judge ultimately took corrective action by granting the motion for 

reconsideration and granting a continuance to protect the defendant's rights.8 

Former Law Firm Representing a Competitor 

The judge responded to this allegation. The judge noted she has had no financial 

interest in the law firm that is alleged to have represented a competitor of the defendant 

since the judge ended her employment with the firm more than twenty years ago. The 

judge was an employee of the firm and had no ownership interest. 

The complainants' allegation that the judge is biased or conflicted because a law 

firm the judge worked at more than twenty years ago represented a competitor of the 

defendant is speculative, lacks evidentiary support, and does not raise an inference of 

misconduct. 9 

Allegations of Personal/Financial Conflicts 

As noted, the complainants contend that the judge "has a personal financial stake 

m placing people in custody." At the outset, the complainants' allegations lack 

evidentiary support and are subject to dismissal on that ground pursuant to 28 U.S.C. 

§ 352(b)(l)(A)(iii). In addition, the judge provided a response to the allegations. The 

judge advised that after leaving the law firm in which the judge's former law partner 

8 Taking corrective action is a ground for concluding a misconduct proceeding. 28 
U.S.C. § 352(b )(2). 

9 Furthermore, the complainants' allegation concerning the nature of the judge's 
past law practice at this law firm is not evidence of bias or an inability to be impartial and 
does not otherwise give rise to an inference of misconduct on the part of the judge. 
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represents the jail authority board, the judge did not maintain a financial interest in the 

firm. The judge's retirement fund with this firm was always held and managed by a third 

party; nonetheless, more than three years ago the judge transferred the retirement account 

to a separate retirement vehicle that has no relation to the law firm. 

The allegations made by the complainants are speculative, unsupported, and 

refuted by the judge's response. Furthermore, a judge's decision not to recuse is a 

merits-related decision that is not subject to review through a judicial complaint alleging 

misconduct. 

Self-Study of Sentencing Record 

The complainants' daughter undertook a self-study of the judge's sentencing 

record. 10 The complainants appear to contend the self-study indicates the defendant 

should not have been taken into custody following sentencing and/or that the judge 

unnecessarily orders defendants into custody following conviction and sentencing. 

However, the self-study is not statistically valid. The fact that the judge ordered the 

detention of the defendant, as well as other defendants, following conviction and 

sentencing is not evidence of bias. Attributing bias to a judge based on an unvalidated 

self-study is speculative and does not raise an inference that misconduct has occurred. 

As to the judge's decision concerning the detention of the defendant following 

sentencing, a review of the case record indicates the defendant was taken into custody 

because the judge determined the defendant was a flight risk. The defendant filed a 

10 As noted, the complainants' daughter is the complainant in No. 04-19-90131. 
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motion for release from detention pending appeal, which the judge denied, holding the 

defendant "has not shown by clear and convincing evidence that he is not likely to flee." 

In so holding, the judge noted the defendant has substantial financial resources, faces a 

sentence of imprisonment, faces two additional indictments, and "has shown a recent 

disregard for his conditions of release and a willingness to misrepresent his intentions to 

his supervising officer." 11 

The judge's decision to deny the defendant's motion for release from detention 

pending appeal is a merits-related decision that is not subject to review through a judicial 

complaint alleging misconduct. The decision must be addressed through the litigation, 

and not in a judicial complaint alleging misconduct. 12 

The complainants have failed to present, and the records do not disclose, evidence 

of willful indifference to prevailing law, lack of impartiality, bias, unethical conflicts of 

interest, or other improper motive or misconduct on the part of the judge. The 

complainants may not pursue disagreements with judicial decisions through a judicial 

complaint alleging misconduct and may not obtain redress from judicial decisions 

through a judicial complaint alleging misconduct. 

11 A review of available case records indicates an appellate court panel also denied 
the defendant's motion for release from detention pending appeal. 

12 Relative to the complainants' request that the judge be compelled to recuse, 
neither the Judicial Conduct and Disability Act nor the Rules for Judicial-Conduct and 
Judicial-Disability Proceedings confer jurisdiction or authority for the chief judge, or the 
judicial council, to compel a judge to recuse in a pending proceeding. Recusal issues 
must be addressed in the litigation, and not through a judicial complaint alleging 
misconduct. 
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Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual and evidentiary support. 28 U.S.C. § 352(b){l){A)(ii) & (iii). 

IT IS SO ORDERED. 

~~ ~ l)/· 'ti;U R~rL. 7go 
Chief Judge 
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