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MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 35 1-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts." 28 U.S.C. § 35 l(a). 

The complainant alleges the judge .. refused to process·· his pro se motion for release 

from incarceration pending appeal. A review of pertinent case records indicates the 

fol lowing. 

The complainant filed a petition for a writ of habeas corpus. The judge dismissed 

the petition as time-barred and denied a certificate of appealability. The complainant 

appealed. 

Following the filing of a notice of appeal, the complainant filed in district court a 

pro-se motion for release from incarceration pending appeal. An appellate panel dismissed 

the complainant's appeal and denied a certificate of appealabi lity. Within one week of the 

appellate panel decision. the judge denied as moot the complainant 's motion for release 

from incarceration pending appeal because .. the court· s prior order found that petitioner 

plainly was not entitled to the writ, and because the [appellate panel] dismissed petitioner's 

appeal of that order." 



Under28 U.S.C. § 352(b)( l)(A)(ii), claims that are "directly related to the merits of 

a decision or procedural ruling" are not subject to review through a complaint of judicial 

misconduct. The procedure that has been established to consider misconduct complaints 

"is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration." In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008). It would be "entirely contrary" to the purpose of the Judicial Conduct and Disability 

Act "to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees." Id. To allow 

"judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution." Id. Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain "clear and convincing evidence of an 

arbitrary and intentional departure from, or wi llful indifference to prevailing law." Id. at 

562. 

Rule 4(b)(2) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings 

provides that "[c]ognizable misconduct does not include an allegation about delay in 

rendering a decision or ruling, unless the allegation concerns an improper motive m 

delaying a particular decision or habitual delay in a signi ficant number of unrelated cases." 

Commentary on Rule 4 also provides: 

With regard to Rule 4(b)(2), a complaint of delay in a single 
case is excluded as merits-related. Such an allegation may be 
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said to challenge the correctness of an official action of the 
judge .... 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents. See Rule 11 (b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

The allegation made by the complainant constitutes a merits-related attack on the 

judge's decision to address the complainant's motion for release after the appellate panel 

had acted on the complainant's appeal. That decision is not subject to review through a 

judicial complaint alleging misconduct. 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law or other misconduct on the part of the judge. 

Accordingly, this judicial complaint is dismissed as merits-related. 28 U.S.C. 

§ 352(b )( I )(A)(ii). 

IT IS SO ORDERED. 

c 77/ ->/Ji . 7 \ /. --IF"'~ ~(,, / '1 ,fa.-"l,(, 
/ J. Harvie Wilkinson III 

Circuit Judge• 

*Acting in place of the Chief Judge pursuant to Rule 25(t), Rules for Judicial
Conduct and Judicial-Disability Proceedings. 
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