
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90142 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The judge presided over two supervised release revocation proceedings in the 

complainant’s case.  In the first proceeding, the judge declined to revoke the complainant’s 

supervised release, and he ordered the complainant to participate in a cognitive behavioral 

treatment program and a location monitoring home detention program. 

In the second proceeding, the judge determined the complainant violated the terms 

and conditions of supervised release.   The judge revoked the complainant’s supervised 

release, and he committed the complainant “to the custody of the Bureau of Prisons for 

imprisonment for a period of nine (9) months.”  The judge also ordered that “supervised 

release of nine (9) years is re-imposed under the same terms and conditions as previously 

imposed.”  

After the second supervised release violation hearing, the complainant moved to 

disqualify the judge.  The judge denied the motion. 
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 In his judicial complaint, the complainant contends the judge’s delay in issuing a 

written judgment regarding the revocation of supervised release deprived him of his rights 

and prevented him from expeditiously appealing.  A review of the case record indicates a 

period of twenty-five days elapsed from the date of the revocation hearing to the date the 

written judgment was filed in the case record. 

 The complainant also forwarded with the judicial complaint, without comment, 

copies of three of his court filings:  a notice of appeal from the order denying the motion 

to disqualify; the motion to disqualify; and a “motion for sanctions and to vacate judgment 

in plaintiff’s/respondent’s favor.”    

 The notice of appeal describes alleged errors in the order denying disqualification. 

The motion for sanctions includes allegations that a probation officer and prosecuting 

attorney committed misconduct during the course of the first supervised release violation 

proceeding. The complainant alleges in the motion for sanctions that the judge made 

wrongful and erroneous rulings in that proceeding, principally as a result of the alleged 

misconduct perpetrated by the probation officer and the prosecuting attorney.1 

 The complainant alleges in the motion to disqualify that the judge is biased and 

prejudiced.  He also contends in the motion that the judge prejudged his case, based on a 

draft judgment that was briefly filed in the case record before the second supervised release 

revocation hearing, and then removed.   

 
1 The motion for sanctions also includes allegations of bias on the part of the judge.  

As will be discussed, the judge addressed the complainant’s allegations of bias and 
prejudice in an order denying the motion to disqualify. 
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 In the order denying the motion to disqualify, the judge determined “there is no 

evidence of any bias or prejudice against the Defendant, nor is there any.”   He also 

specifically addressed the allegation that he had prejudged the case. 

The Defendant points, among other things, to an error made by the 
Clerk’s Office in this case.  Apparently, a deputy clerk, when filing 
the … notice of hearing … inadvertently filed a draft of a judgment 
which she had begun to prepare in anticipation of the court’s hearing, 
incorporating the single violation alleged in the petition seeking 
revocation.  The undersigned did not instruct the deputy clerk to 
prepare any such draft and had no knowledge the draft had been 
prepared or inadvertently filed until the Defendant’s present motion 
(well after the hearing on his revocation).  Nor did the undersigned 
make any determination at any time before pronouncing sentence 
what the disposition and/or sentence in this case would be.  It appears 
that the deputy clerk’s mistake was corrected within 24 hours when 
it was noted by the clerk’s office, and the draft judgment was 
removed from CM/ECF.  Not only was the court unaware of the 
error, more importantly the filing had no influence on the court’s 
independent determination it made based on the evidence presented 
at the revocation hearing.  The Defendant’s contention that the court 
pre-determined the case is false.  (footnote omitted). 
 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.2  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

 
2 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 



4 
 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 
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 With regard to delay in rendering a decision in a single case, Rule 4(b)(2) of the 

Rules for Judicial-Conduct and Judicial-Disability Proceedings provides: 

Cognizable misconduct does not include an allegation about delay 
in rendering a decision or ruling, unless the allegation concerns an 
improper motive in delaying a particular decision or habitual delay 
in a significant number of unrelated cases.  
 

Commentary on Rule 4 provides that “a complaint of delay in a single case is excluded as 

merits-related.” 

 The allegation of delay in rendering the written revocation judgment is merits-

related and is not subject to review through a judicial complaint alleging misconduct.  To 

the extent the allegation can be read to imply an improper motive, the allegation is 

speculative, unsupported, and does not give rise to an inference of misconduct. 

 The allegations levied against the judge in the complainant’s motion for sanctions 

and the notice of appeal constitute are merits-related objections to the judge’s decisions 

and rulings in the supervised release revocation proceedings and in the order denying the 

complainant’s motion to disqualify,3 and are not subject to review through a judicial 

complaint alleging misconduct.4 

 
3 The allegations of bias in the motion for sanctions are also speculative and 

unsupported, and do not give rise to an inference of misconduct. 

4 Neither the chief judge nor the judicial council has jurisdiction or authority to 
address the allegations of misconduct the complainant levied against a prosecutor and 
probation officer in the motion for sanctions.  The Judicial Conduct and Disability Act 
applies only to “covered judges,” including district court judges and other judges in the 
judicial branch of the federal government.  Rule 1, Rules for Judicial-Conduct and Judicial-
Disability Proceedings.  Since prosecuting attorneys and probation officers are not covered 
judges, the allegations against them cannot be addressed in this forum. 
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 Finally, the allegations made against the judge in the motion to disqualify have been 

addressed by the judge in a written decision.  Accordingly, the allegations are merits-

related and are not subject to review through a judicial complaint alleging misconduct.  

Disagreements with judicial decisions must be addressed in the litigation, and not through 

a judicial complaint alleging misconduct. 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, prejudice, or other improper motive or 

misconduct on the part of the judge. 

 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

~t.q~ 


