
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 
  No.  04-19-90143   

Judicial Complaint  * 

Under 28 U.S.C. § 351 * 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a magistrate judge pursuant to 

the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is "prejudicial to the effective and 

expeditious administration of the business of the courts."  28 U.S.C. § 351(a). 

Complainant worked as a career law clerk for the magistrate judge.  Then the 

magistrate judge terminated complainant’s employment.    

In her judicial complaint, complainant first alleges that she was harassed and 

subjected to a hostile work environment for almost a year until her termination.  The 

magistrate judge told her that the chief judge of the district court had told him he should 

have two law clerks, instead of one law clerk and a judicial assistant.  The magistrate judge 

told her he was placing her on a performance improvement plan, so he could report back 

to the chief judge on changes he was making in his staff.  For the next eleven months, the 

magistrate judge repeatedly scolded her, and threatened her position by telling her that the 

chief judge had a target on her because she was female and a Democrat.  The magistrate 

judge added that the chief judge also had a target on the magistrate judge himself because 

of the magistrate judge’s ethnic background and because he was a Democrat, that the chief 
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judge had a “Trump mentality,” and that the chief judge wanted to replace both of them 

with Republicans.  The magistrate judge also said that the chief judge had asked him where 

he found someone like her for the position, with the implication that she was not good 

enough.   

The magistrate judge on three further occasions placed her on performance 

improvement plans she thought unwarranted.  She believed these plans were generic and 

did not identify specific deficiencies, and in her view were imposed simply to appease the 

chief judge.  The magistrate judge told her he would do whatever it took to reach eight 

years of service, so that his retirement would be vested.  Complainant says, “I felt like [the 

magistrate judge] was making me the sacrificial lamb to save his job and retirement.” 

Then complainant was in a serious automobile accident and sustained significant 

damage to her heart.  She was discharged from the hospital and cleared by her doctor to 

work from home for three weeks and then return to the office.  She did return to the office 

on that schedule.  She informed the magistrate judge that her doctor had advised her to 

avoid stress, but nevertheless, she alleges, the magistrate judge continued to harass her and 

subject her to a hostile work environment by threatening her job.  When she informed the 

magistrate judge two months later that she had learned she needed to have defibrillator and 

pacemaker surgery, the judge yelled at her, telling her he was frustrated and disappointed 

and that her surgery could affect his reappointment.  She alleges that she broke down in 

tears and said, “I just want to live.”  A few weeks later, the magistrate judge presented 

complainant with another performance improvement plan, which she refused to sign, 
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viewing it as retaliation for her medical condition.  The surgery then occurred. Following 

the surgery, complainant used sick leave for about two weeks, and then began working 

from home.  She informed the magistrate judge that she planned to return to the office, and 

the magistrate judge advised her that she needed a medical release before returning to the 

office.  While complainant was still trying to obtain a release from her doctor, the 

magistrate judge asked her to come to the office the following day to meet with him and 

the district court’s human resources specialist.  On that day, the magistrate judge terminated 

her employment.  She alleges that as a result, she suffered severe chest pain.  Thereafter, a 

term law clerk for the chief judge was hired by the magistrate judge to replace complainant.  

Rule 11(b) of the Rules for Judicial-Complaint and Judicial-Disability Proceedings 

confers on me the authority to conduct a limited inquiry into the allegations of a judicial 

complaint.  I requested that the magistrate judge respond to the complaint. 

The magistrate judge denied that he harassed complainant or subjected her to a 

hostile work environment, that complainant’s performance improvement plans were 

unwarranted, and that he made complainant the “sacrificial lamb” in order to save his job.  

He further denied “subjecting complainant to discrimination, harassment, and retaliation 

on the basis of disability,” failing to “offer her FMLA leave or reasonable accommodation, 

reassignment to an alternate position, or disability retirement,” or “wrongfully terminating 

her based on her disability.”  He points out that he conferred with the court’s human 

resources specialist “before any decisions were made on employee/personnel matters.” 
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The magistrate judge states that complainant’s untimeliness in submitting proposed 

reports and recommendations, despite the accommodations and opportunities afforded her, 

was the reason for her termination.  He emphasizes that before the automobile accident he 

made numerous accommodations for complainant’s rheumatoid arthritis, and that after the 

accident he accommodated her need to work from home and obtained temporary additional 

law clerk assistance from outside his chambers to help cover her work during her recovery.  

He adds that complainant, both before and after the accident, often failed to adhere to her 

work schedule or request leave in advance (even after those issues were made part of her 

performance improvement plans), and was at least sometimes less than truthful or 

forthcoming about her reasons for taking leave.  He portrays her as indifferent to his 

requests that she approach her work with greater urgency. 

Looking first at complainant’s claims of harassment and a hostile work 

environment, her judicial complaint fails to present sufficient evidence of that.  

Complainant does not  dispute – indeed, she alleges -- that the magistrate judge for well 

over a year repeatedly expressed dissatisfaction with her timeliness in producing proposed 

draft reports and recommendations.  Instead, complainant argues that the magistrate judge 

was only concerned with keeping his position, getting his pension to vest, and gaining 

reappointment.  All of these alleged goals, however, are closely tied to the unequivocally 

proper goal of getting the work done in a quality and timely manner.  It is an impossibly 

elusive distinction to say that somehow any person who shows concern about the work 
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wants only career advancement, and not the companion objective of producing good and 

timely work.  The two are opposite sides of the same coin, very nearly indistinguishable. 

For that reason, even if one were to assume that all the magistrate judge cared about 

was career advancement, there is nothing improper about that as long as the goal of career 

advancement is allied with, and not somehow contrary to, the goal of doing a good job 

performing the work of chambers.  Nothing in the complaint or records suggests that there 

was any kind of improper inconsistency between these two goals on the part of the 

magistrate judge. 

Complainant makes much of her allegations that the magistrate judge repeatedly 

remarked that the chief district judge had put a target on each of their backs, with the 

implication that both of them had to work that much harder and with that much more 

urgency in order to keep their positions.  If the magistrate judge believed, for this or any 

other reason, that his (and complainant’s) position might be under threat, there is nothing 

improper in the magistrate judge responding to that belief by aggressively emphasizing the 

urgency and importance of timely work.   

The alleged conduct of the chief district judge -- in supposedly harboring sexist, 

racist, and politically partisan animus toward complainant and the magistrate judge -- is 

not a subject of this judicial complaint, and the chief district judge is not named in the 

complaint.  In any event, there is no other evidence -- beyond complainant’s allegations 

about the magistrate judge’s speculations on that score -- to support such a charge.   
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Complainant alleges that the magistrate judge’s tone was often nasty, hectoring, and 

impolite.  If, as alleged, the magistrate judge believed he was under unusual pressure, a 

certain amount of frustration and even incivility are normal and common human reactions 

to that kind of stimulus, however regrettable.  Also, a certain amount of disagreement and 

tension between some people is common and perhaps inevitable, and does not rise to the 

level of judicial misconduct.  A judge is entitled to manage his chambers and his employees 

in the manner the judge thinks best, within reasonable limits, and I see nothing in the 

judicial complaint to persuade me that reasonable limits were exceeded by the magistrate 

judge’s treatment of complainant. 

Turning to the allegations that the magistrate judge failed to accommodate 

complainant’s disability (her heart condition) and terminated her because of that disability, 

the judicial complaint does not place those issues reasonably in dispute.   Nothing in the 

record suggests that, in the view of complainant’s doctors, this was a permanent disability, 

not a temporary one.  Complainant acknowledges that the magistrate judge allowed her to 

work from home while recuperating from the accident.  Complainant does not deny that 

the magistrate judge accommodated her further by bringing in another law clerk from 

elsewhere in the courthouse to perform needed work.  Complainant does not point to any 

specific additional accommodation that she requested but the magistrate judge refused to 

provide.  She alleges instead that the magistrate judge “failed to ever initiate an interactive 

process to determine a reasonable accommodation.”   The magistrate judge’s failure to do 

so does not constitute misconduct. 
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With regard to the magistrate judge’s decision to terminate complainant, under 28 

U.S.C. § 352(b)(1)(A)(ii) claims that are “directly related to the merits of a decision or 

procedural ruling” are not subject to review through a complaint of judicial misconduct.  

To avoid the merits-related bar, a misconduct claim must contain "clear and convincing 

evidence of an arbitrary and intentional departure from, or willful indifference to prevailing 

law."  In re Memorandum of Decision, 517 F.3d 558, 562 (U.S. Jud. Conf. 2008).  

Misconduct may also be based upon a showing that the judge's rulings were motivated by 

bias or other improper motive, but the claim must be supported by sufficient evidence to 

raise an inference that misconduct has occurred and cannot be based on mere speculation.  

See 28 U.S.C. § 352(b)(1)(A)(iii); In re Doe, 2 F.3d 308 (8th Cir. 1993) (judicial complaint 

process may not be used to pursue speculative claims). 

This “merits-related” principle “is not limited to rulings issued in deciding Article 

III cases or controversies.  Thus, a complaint challenging the correctness of a chief judge’s 

decision to dismiss a prior misconduct complaint would be properly dismissed as merits-

related – in other words, as challenging the substance of the judge’s administrative 

determination to dismiss the complaint – even though it does not concern the judge’s 

rulings in Article III litigation.  Similarly, an allegation that a judge incorrectly declined to 

approve a Criminal Justice Act voucher is merits-related under this standard.”  

Commentary on Rule 4, Rules for Judicial-Conduct and Judicial-Disability Proceedings. 

For analogous reasons, a judge’s personnel decision cannot be the basis for a judicial 

complaint absent “wrongful conduct independent of whether the judge’s decision was 
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correct.”  In re Complaint of Judicial Misconduct, 726 F.3d 1060, 1061 (9th Cir. 2013).  In 

this matter, there is not sufficient basis to suspect that the judge terminated complainant 

because of her heart condition, and not for any other reason.   

There is no dispute, again, that before the automobile accident ever happened, the 

magistrate judge expressed dissatisfaction about complainant’s work many times, and 

placed complainant on a total of three performance improvement plans.  The magistrate 

judge states that “I was prepared to terminate complainant’s employment before her 

automobile accident occurred.”  As I have already explained, it is immaterial whether the 

magistrate judge’s concern about her work reflected a selfless dedication to the work or 

instead a selfish concern about his own interests.  Either way, his concern about her work 

clearly existed.  When complainant was on the job, whether before or after the accident, 

and whether in the office or working from home -- instead of taking some form of leave to 

recuperate -- the magistrate judge had every right to expect her to produce work up to the 

standards he had set.  Complainant offers nothing to show that her work after the accident 

had improved.   

The fact that complainant was terminated before her final performance 

improvement plan expired is of no consequence.  The performance improvement plan, like 

the three others before it, stated, “[I]f there is no further significant improvement to indicate 

the expectations will be met within the timeline indicated in the extension of this PIP 

[performance improvement plan], your employment may be terminated prior to the end of 

the time outlined above in this PIP.”  Complainant argues that, nevertheless, “four weeks 
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was not an ample amount of time to assess my performance and progress before being 

terminated.”  Under the circumstances, i.e., the magistrate judge’s years of experience with 

complainant as an employee, I do not believe that four weeks was not ample time.   

The termination occurred approximately six months following the automobile 

accident that gave rise to complainant’s heart condition.  That timing is troubling, to be 

sure.  But there is nothing in the complaint and records, beyond mere timing, to support 

the conclusion that the termination occurred because of complainant’s temporary 

disability, and not because of the judge’s concern about the efficiency and quality of 

complainant’s work.   

Complainant did allege that when she told the magistrate judge she needed surgery, 

he “yelled at me and told me I was ‘frustrating’ and ‘disappointing.’  [He] scolded me over 

how my heart surgery may affect whether he satisfies [the chief district judge] enough to 

be reappointed until I broke down crying and said, ‘I just want to live.’” The magistrate 

judge’s alleged reaction to complainant’s need for surgery, while insensitive, further 

indicates his ongoing concern over the timeliness of her work, rather than supplying 

evidence that her heart condition was the reason for her termination.  Complainant did 

undergo her heart surgery while still employed, she worked from home for almost six 

weeks following her heart surgery, and her termination did not occur until almost two 

months after the heart surgery and about a month and a half after she returned to work. 
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Having failed to sufficiently allege independent wrongful conduct on the part of the 

magistrate judge, complainant may not pursue her disagreement with the merits of the 

magistrate judge’s decision to terminate her through a complaint of judicial misconduct.    

Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

factual support. 28 U.S.C. § 352(b)(1)(A)(ii) & (iii).  

IT IS SO ORDERED. 

       __________________________ 
       Roger L. Gregory 
           Chief Judge 


