
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90146 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant pled guilty to one count of conspiracy to distribute and possess 

with intent to distribute cocaine and cocaine base.  In the judicial complaint, the 

complainant makes the following allegations and claims. 

• The judge “has chosen to deliberately … avoid the issue of prosecutorial

misconduct” committed by an Assistant United States Attorney.

• The complainant’s plea agreement was not knowing and voluntary and “should be

deemed void.”

• The complainant’s motion to vacate, set aside, or correct his sentence based on

ineffective assistance of counsel should have been granted.

• The prosecution falsified facts and witnesses; the judge “has abused his discretion

and ignore[d] the complaints of prosecutorial misconduct and has failed the

procedural inquiry for fraud.”
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• The denial of the complainant’s motion for a reduction in sentence pursuant to the

First Step Act and the denial of the complainant’s motion for compassionate release

were based on “fraudulent facts presented by the government.”

• The judge denied the complainant’s motion pursuant to the First Step Act “without

ordering” an attorney appointed to assist the complainant “to further review the

complainant’s legal concerns.”

• The judge “has proven to be bias[ed] and pro-prosecution” and “continues to be

one-sided for the prosecution.”1

The complainant seeks “informal corrective action … that [the judge] appoint[] a new 

lawyer to review the facts of prosecutorial misconduct.”2 

The case record contains the following information.  After the complainant pled 

guilty, and after the judge determined the plea was knowing and voluntary, the complainant 

moved to withdraw his guilty plea.  The judge denied the complainant’s motion to 

withdraw his guilty plea following a hearing.3  The complainant appealed, and an appellate 

1 The complainant has filed four prior complaints of judicial misconduct against the 
judge, all of which have been dismissed.  Nos. 04-14-90010; 04-14-90045; 04-14-90105; 
and 04-14-90106.  The prior judicial complaints contain similar allegations of judicial bias 
and failure to address prosecutorial misconduct. 

2 In a supplement to the judicial complaint, the complainant takes issue with the 
judge’s decision to deny the complainant’s letter motions to have an attorney appointed to 
investigate his claims of prosecutorial misconduct. 

3 Subsequent motions by the complainant to withdraw his guilty plea were also 
denied. 
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court panel affirmed the judge’s decision to deny the complainant’s motion to withdraw 

his guilty plea “based on his counsel’s alleged conflict of interest.”4 

The complainant also filed a motion to vacate, set aside, or correct his sentence, 

which the judge dismissed and denied.  The opinion and order addressed the complainant’s 

claims of ineffective assistance of counsel and claims of prosecutorial misconduct.  The 

complainant also filed multiple other motions seeking relief based on claims of 

prosecutorial misconduct, which the judge denied. 

More recently, the complainant filed a motion to have his sentence reduced pursuant 

to the First Step Act, and he filed a motion for reconsideration, asking the judge to 

reconsider his prior denial of a motion seeking compassionate release/reduction in 

sentence.  The judge denied the motions.5  The complainant also filed two letter motions, 

seeking to have counsel appointed to investigate his claims of prosecutorial misconduct. 

The judge denied the motions. 

Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

4 In a footnote in that opinion, the appellate panel held that “[o]ur review of the 
supplemental record on appeal provides no basis for altering our prior conclusion that 
[complainant] knowingly and voluntarily pled guilty during the court’s thorough plea 
colloquy.” 

5 The judge indicated in his order that he had accepted the First Step Act filing made 
by the Office of the Federal Public Defender.  That office “was appointed to assist 
Defendant in pursuing relief under the First Step Act pursuant to a standing order issued 
by this Court.” 
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misconduct.6  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

6 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 



5 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial Conduct and Judicial-Disability 

Proceedings. 

A review of the complainant’s allegations, in light of the case record, indicates the 

allegations are merits related.  As a result, the allegations are not subject to review in a 

judicial misconduct proceeding.  The judge’s decisions that are subject to the merits-related 

bar include the decision that the complainant’s guilty plea was knowing and voluntary; 

decisions denying the complainant’s motions to withdraw his guilty plea; decisions 

denying  motions to recuse;7  decisions denying relief based on allegations of fraud, 

perjury, and other forms of alleged prosecutorial misconduct; decisions regarding 

subpoenas;8  decisions addressing the effectiveness of counsel and/or conflicts of interest; 

7 The complainant filed three motions to recuse the judge in the litigation.  The judge 
denied the motions. 

8 The complainant alleges the judge denied a request by the complainant to subpoena 
a witness, “another deliberate action of the court that prevented the complainant to prove 
the government was falsifying witnesses.”  A review of the sentencing hearing transcript 
at which this issue arose indicates the judge was of the view that the matter had become 
moot because of the government’s decision not to seek a firearm enhancement.  
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decisions regarding sentencing, sentence reduction, and release from incarceration;9 and 

the decision not to appoint an attorney to investigate the complainant’s claims of 

prosecutorial misconduct.   

A judicial misconduct proceeding is not an appropriate forum to address 

disagreements with judicial decisions and rulings, nor is it an appropriate forum to obtain 

redress from judicial decisions and rulings.10  Disagreements with judicial decisions and 

rulings must be pursued in the litigation, and not through a judicial complaint alleging 

misconduct.  

Furthermore, the complainant’s allegations that the judge is biased and prejudiced 

are speculative, unsupported, and do not give rise to an inference of misconduct on the part 

of the judge.  The only evidence provided in support of the allegations are judicial decisions 

and rulings the complainant disagrees with. 

The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, prejudice, or other improper motive or 

misconduct on the part of the judge. 

9 Also included in the merits-related bar are the judge’s decisions to accept an 
attorney’s First Step Act filing and not to order the attorney “to further review the 
complainant’s legal concerns.” 

10 Neither the Chief Judge nor the Judicial Council has jurisdiction or authority in a 
judicial misconduct proceeding to order the judge to appoint an attorney to review or 
investigate the complainant’s case-related claims, or to independently appoint an attorney 
to review or investigate the complainant’s case-related claims. 
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 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 


