
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90147 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts”  and for judicial inability to 

“discharge all the duties of office by reason of mental or physical disability.”  28 U.S.C. 

§ 351(a).

A school board brought suit against the parents of a disabled child pursuant to the 

Individual with Disabilities Education Act (the “IDEA”), seeking to overturn the decision 

of a hearing officer that the child should be placed in a private school.  The complainant is 

a non-lawyer “advocate” for the parents, a position that is sanctioned by federal and 

applicable state law. 

During the course of the litigation, the parents moved from the county where they 

had resided to another county.  As a result, the judge dismissed the litigation as moot.  The 

court retained jurisdiction to address a motion for sanctions the school board had filed 

against the complainant and the parents.  Following multiple days of hearings, the judge 

fined the complainant $1000 and enjoined the complainant “from participating in any way, 
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directly or indirectly, in any case filed in this Court under the Individuals with Disabilities 

Education Act.” 

 In an amended motion for sanctions, the school board contended the complainant 

acted in bad faith and caused it to incur significant expenses.  In his opinion, the judge 

addressed each of the school board’s three principal claims. 

Claim 1. The complainant should be sanctioned for advising the parents that their 

move from one county to another would not adversely impact their ability to enforce the 

hearing officer’s order that their child was entitled to receive compensatory education 

services. 

Judge’s Determination.    There “was a credible basis for [the complainant’s] belief that 

the move would not affect [the parents’] ability to collect on the hearing officer’s award of 

compensatory services,” and the complainant could not be sanctioned for providing this 

advice. 

Claim 2. The complainant “engaged in vexatious conduct by filing seven due process 

complaints against the School Board that all essentially made the same claims as made in 

the due process complaint involved here.” 

Judge’s Determination.   Because “it cannot be said that the due process complaint that 

is the subject of this case was without merit” and since “the administrative hearing officer 

ruled in the [parents’] favor on the due process complaint that is the subject of the School 

Board’s appeal in this case,” the school board “has not proved an entitlement to an award 

of sanctions against [the complainant] for litigation abuse under the Court’s inherent 

powers.” 
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 In this portion of the memorandum opinion, the judge also discussed the 

complainant’s conduct: 

There is no doubt that [complainant] initiated many due process 
hearings for many parents and that she did so to cost the School 
Board money in the form of attorneys’ fees and litigation costs. 
[Complainant] has, in fact, publicly stated that she purposefully 
devised and implemented that strategy to make matters difficult for 
the School Board and to cost the School Board money, so as to get 
her way and make the School Board do as she wanted…. 
[Complainant’s] admission of this scorched earth strategy aligns 
with the evidence because [complainant] filed what was essentially 
the same due process complaint as to [the child] seven times, asking 
for a due process hearing each time. 
 

The judge found the complainant’s “admitted scorched earth strategy to be reprehensible,” 

but, as noted, declined to sanction the complainant for litigation abuse. 

Claim 3. The complainant should be sanctioned for making false statements. 

Judge’s Determination.    The judge determined the complainant had made the following 

false statements which warranted sanctions. 

• The complainant testified falsely that she received legal advice on the effect 

of the parents’ move from a hearing officer in another case, when she later 

admitted the “advice” she received “was only the text of the decision.” 

• The complainant signed a sworn statement that she had not been assisted by 

an attorney when preparing a motion to quash her deposition and related 

requests for production of documents, but subsequently admitted “that she 

had relied on an attorney” when she filed the motion. 

• The complainant testified falsely that a newspaper reporter had misquoted 

her and that she had asked the reporter to correct the quotation. 
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 Finally, the judge voiced dissatisfaction with a particular state’s laws concerning 

the duties, qualifications, role, and regulation of non-lawyer advocates: 

[State] law allows lay advocates to represent parents in due process 
hearings and recites that doing so does not put the advocate afoul of 
the rules defining the unauthorized practice of law….  However, [the 
state] does not define the qualifications necessary to undertake 
representation.  Nor does [the state] regulate or review non-attorney 
advocates who undertake a representational role in the due process 
hearing under the IDEA.  As this case shows, the course taken by 
[the state] is fraught with problems.  And, in this case that approach 
was harmful to the parents and, more importantly, the child. 

 
 Following the decision, the complainant filed this judicial complaint.  The 

complainant alleges, in general, that the judge is disabled; acted with racial bias and 

animus; retaliated against the complainant for acting as a lay advocate; engaged in 

unethical lobbying; and otherwise treated the complainant in a demonstrably egregious and 

hostile manner.1  The complainant contends “[t]he transcripts” support thirteen numbered 

allegations of misconduct.2  A summary of the complainant’s numbered allegations, and 

brief commentary on them, follows.  

1. “December 2018 Transcript, ‘You better stop filing due process complaints.’” 
 
 Commentary:    The judge informed the complainant that she “might be well advised 

to cease your campaign of filing things that cost the county money.” The judge’s comment 

 
1 In support of her allegations, the complainant cited, inter alia, to provisions of the 

ABA Model Code of Judicial Conduct.  The ABA Model Code of Judicial Conduct does 
not apply to federal judges. 

2 The complainant’s numbered allegations, many of which are non-specific, 
implicate multiple days of hearings and over 900 pages of hearing transcripts. 
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is related to a fundamental issue in the case, that being the complainant’s involvement in 

filing multiple due process complaints, and whether her actions should subject her to 

sanctions. 

2. The judge repeatedly accused the complainant of the unauthorized practice of law 

“when I was operating within my capacity as a Special Education Advocate.” 

 Commentary:   The school board, in a memorandum in support of its amended 

motion for sanctions, argued the complainant had engaged in the unauthorized practice of 

law in her role as a lay advocate.  During the course of the proceedings, the judge made 

case-specific comments that indicated the complainant had in fact given legal advice (in 

particular, with regard to the effect the parents’ move had on the right to compensatory 

services), but the judge did not sanction the complainant on that ground. Whether the 

complainant should be sanctioned for providing legal advice was a significant issue in the 

litigation, and the judge ultimately decided not to sanction the complainant on that ground.  

The judge’s statement(s) concerning this issue are merits related.  

3. The judge repeatedly accused the complainant in open court of being “an 

incompetent special  education advocate without grounds” and directed the family to “stop 

listening to me.” 

 Commentary:    The case transcripts reveal that the judge, in three hearings, made 

the following statements. 

THE COURT:    Yes, and what the document shows beyond serious 
question is that a layperson who doesn’t know what on earth she’s 
doing is threatening to file something in the future if I don’t get my 
way about where I’m going to meet. 
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Now, how does that benefit the child?  I can’t figure it out…. 
 

THE COURT:   The unfortunate thing is, and this case proves it in 
spades, these poor people, the [parents], relied upon the misguided, 
uninformed advice of two people who are consultants in the field 
holding themselves out as experts.  They don’t know what they’re 
talking about, and they don’t even give them the caveat that, well, 
we could be wrong. 
 
THE COURT:  You created a circumstance that allows people who 
do not really know what they’re doing to advise people and 
compromise people and rights of people just as happened to [a parent 
and the family].”3 

 
  While the complainant did not specify where and when the judge stated the family 

should “stop listening” to her, a transcribed conference call indicates the judge informed 

one of the parents that the complainant “is doing you no favors” and that “some of the 

writings she’s submitted that have been brought to my attention in this matter suggest to 

me that you would be wise to get yourself in the hands of a lawyer, not [the complainant], 

to help you with your affairs.”   

 All of these comments are relevant to the issues in the litigation. 
   
4.   The judge “threatened to refer me to the Attorney General’s office for perjury in 

December 2018 when it was clear that I had not committed perjury.”  

 Commentary:   The judge did, in fact, ultimately decide the complainant made three 

false statements, for which she was sanctioned.  During a discussion concerning the 

possibility of sanctions, the judge did advise the complainant “if you lied to the Court, you 

will face charges, it will be referred to the United States Attorney’s Office.”  The advice 

 
3 A second person also acted as an advocate for the parents. 
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offered by the judge is related to the seminal issue of whether the complainant should be 

sanctioned, and what the consequences of such a sanction might be. 

5. The judge “discounted” the testimony and billing statements of an attorney and the 

second advocate “to determine that I was the Lead Advocate that had [misled] the family 

and the court, when I was not.” 

 Commentary:  The complainant does not state where and when the judge determined 

the complainant had misled the family and the court or was the lead advocate.  These 

allegations, assuming them to be true, represent challenges to the judge’s decisions. 

6. The judge “made no effort to educate himself regarding the role of a Lay Advocate, 

but predetermined, based on his bias, that I … had acted in a malicious and unethical 

manner.” 

 Commentary:   This allegation is speculative and conclusory, and not a fact that 

provides evidence of misconduct.  While the complainant does not specify when and where 

the judge determined the complainant “had acted in a malicious and unethical manner,” the 

judge did in fact sanction the complainant for making false statements and he determined 

in his opinion that some of the complainant’s conduct was “reprehensible.” 

7. The judge “disregarded the determinations of all of the hearing officers …when he 

determined that I had filed a series of due process complaints that were unwarranted, when 

in fact, each complaint was found to have merit.” 

 Commentary:    The determination of hearing officers is irrelevant to the subsequent 

litigation in which the judge was called upon to decide whether the complainant should be 

sanctioned.  In his decision, the judge found that one of the due process complaints was 



8 
 

warranted, which is why the judge did not sanction the complainant for engaging in 

litigation abuse.  The complainant’s conclusion that “each” of the due process complaints 

that were filed was meritorious is not supported by the record, or by the judge’s opinion in 

the case.  As a result, this allegation lacks evidentiary support. 

8. The judge sanctioned a school board attorney and fined her $100 for contempt of 

court “for making false statements to the court,” but he “never required her to pay the fine, 

nor did he ban her from the court as he did me.”  The judge subsequently “retracted the 

sanction against [the attorney]; refusing to hold her accountable for her misconduct.”  The 

complainant attributes this to racial bias. 

 Commentary:   The judge did not sanction the school board attorney.  In a July 2018 

conference call, the following discussion ensued. 

 
SCHOOL BOARD COUNSEL:   I’m unaware that the Court has 
sanctioned me, although [complainant] has gone around and told 
everybody that you did. 
 
THE COURT:   Well, that’s probably my fault, because you were 
ignoring something that was already – had already happened, and I 
said something about it that would cost you $100.  So it’s my fault, 
but you haven’t been sanctioned. 

 
The complainant’s allegations represent a challenge to the judge’s decision not to sanction 

the attorney. Furthermore, the judge’s decision to sanction the complainant, but not 

sanction the school board attorney, is not evidence of racial bias. 

9. The judge refused to sanction a school employee for making false statements during 

the employee’s testimony in July 2018.  The complainant attributes this to racial bias. 
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 Commentary:  The complainant did not state, and the record does not indicate, that 

a motion to sanction or fine the employee for making false statements was ever filed.  

Furthermore, a judge’s determination not to sanction a witness is not evidence of racial 

bias. 

10. The judge “repeatedly belittled and scolded” the complainant “in open court, 

claiming that I provided our family with incorrect advice regarding the impact of their 

move….”  The judge “degraded me as being incompetent and misleading my family; only 

to concede in his … ruling, that I was, in fact, correct and had properly interpreted the law 

when advising our family that their relocating … had no impact on our prevailing….”  The 

judge “never retracted his defaming and degrading rebuke.” 

 Commentary:   The judge, in his opinion, did not decide whether the complainant 

was in fact legally correct in the advice she provided.  The judge did determine that he 

could not sanction “someone who advances a position that has some persuasive authority 

to support the argument.”  In any event, the comments attributed to the judge, assuming 

them to be true, were relevant to the issues in the litigation. 

11. The Judge “repeatedly asserted, at the suggestion of the [school board’s law firm] 

that I had ‘interjected’ myself into the federal appeal proceedings when it was clearly 

documented through the billing records of [an attorney] that [the attorney] initiated 

consulting with me throughout the proceeding.” 

 Commentary:   While the school board argued that the complainant had interjected 

herself into the proceedings, the complainant did not specify when and where the judge 

made that assertion.   If it is assumed that the complainant’s allegation is true, the judge’s 
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determination on this issue would be merits related.  The complainant’s contention that the 

judge made this assertion “at the suggestion” of the school board’s law firm is a speculative 

allegation and not a statement of fact.  Furthermore, if the judge had believed the law firm, 

his decision reflecting that belief is not evidence of misconduct. 

12. When the complainant attempted to quash her subpoena, the judge “called me to the 

lectern in the court and demonstrated hostility to me … as being ‘defiant’ and ‘pro-longing’ 

the litigation.”4 

 Commentary:   The complainant does not specify when and where the judge made 

these statements.  Assuming the complainant’s allegations are true, the judge’s comments 

are related to his decision concerning the complainant’s motion to quash. 

13. The judge “repeatedly mischaracterized me as incompetent and not knowing what I 

was taking about….” He “refused to allow my attorney to review my credentials in open 

court, and yet fully accepted the credentials of [a school employee] without documentation, 

only on her word.”  The complainant attributes this to racial bias.  The judge’s “failing to 

follow through” with his sanction of the school board attorney was cited by a state’s bar 

counsel “as preventing the Bar from taking disciplinary action against [the attorney] for 

what the Bar characterized as ‘egregious.’”5 

 
4 The complainant also repeated her allegation that the judge asserted, at the 

suggestion of the school board’s law firm, that the complainant had interjected herself into 
the federal appeal proceedings. 

5 The complainant filed an ethics complaint against the school board attorney.  An 
attorney for the state’s Bar Association dismissed the complaint, in part because the judge 
had not sanctioned the attorney.  As noted, the judge did not sanction the school board 
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 Commentary:  Statements made by the judge regarding competency have been 

discussed in numbered allegation 3.   

 The complainant’s credentials were an issue in the litigation, as the school board 

alleged in a memorandum in support of its amended motion for sanctions that the 

complainant had been intentionally misleading about her qualifications.  The 

complainant’s credentials were discussed in a March 2019 hearing.  In that hearing, the 

judge asked the complainant to produce evidence of some of her credentials.  The fact that 

one witness’s credentials were accepted while the complainant’s credentials were 

questioned is not indicative of racial bias. 

 The complainant does not specify when and in what context the judge refused to 

allow the complainant’s attorney to review her credentials.  Assuming this allegation is 

true, the allegation represents a challenge to a decision of the judge. 

 
 
 
 

Pertinent Laws, Rules, and Cases 
 

 Persons who allege that a judge has engaged in conduct “prejudicial to the effective 

and expeditious administration of the business of the courts,” or alleging that a judge is 

disabled “may file … a written complaint containing a brief statement of the facts 

 
attorney, and the complainant’s allegations with regard to this issue represents a challenge 
to the judge’s decision. 
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constituting such conduct.”  28 U.S.C. § 351(a).  The chief judge may dismiss any 

complaint that is “not in conformity with section 351(a).”  28 U.S.C. 352(b)(1)(A)(i).6 

 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.7  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F. 3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 
6 Rule 6(b) of the Rules for Judicial-Conduct and Judicial-Disability Proceedings 

provides that a judicial complaint “must contain a concise statement that details the specific 
facts on which the claim of misconduct or disability is based” and should include a 
description of “what happened” and “when and where the relevant events happened.” 

7 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 
Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F. 3d 308 (8th 

Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F. 3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 Also, Rule 11(c)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings allows the chief judge to dismiss a complaint, in whole or in part, when the 

chief judge concludes the complaint: 

• “alleges conduct that, even if true, is not prejudicial to the effective and expeditious 

administration of the business of the courts and does not indicate a mental or 

physical disability resulting in the inability to discharge the duties of judicial 

office;”  

• “is frivolous;”8 or 

• is otherwise not appropriate for consideration under the [Judicial Conduct and 

Disability] Act.” 

 
8 See also, 28 U.S.C. 352 (b)(1)(A)(iii).  
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 Commenting on what types of remarks would support a bias or partiality challenge, 

the United States Supreme Court has noted: 

[J]udicial remarks during the course of a trial that are critical or 
disapproving of, or even hostile to, counsel, the parties, or their 
cases, ordinarily do not support a bias or partiality challenge…. Not 
establishing bias or partiality, however, are expressions of 
impatience, dissatisfaction, annoyance, and even anger, that are 
within the bounds of what imperfect men and women, even after 
having been confirmed as federal judges, sometimes display.  A 
judge’s ordinary efforts at courtroom administration—even a stern 
and short-tempered judge’s ordinary efforts at courtroom 
administration—remain immune. 
 

Liteky v. United States, 510 U.S. 540, 555-556 (1994).   One of the grounds deemed 

inadequate to warrant disqualification was “ordinary admonishments (whether or not 

legally supportable) to counsel and to witnesses.”   Liteky, 510 U.S. at 556. 

 Similarly, the inappropriateness of subjecting in-court statements by a judge to 

scrutiny in a misconduct proceeding was noted in Petition of Lauer, 788 F. 2d 135, 138 

(8th Cir. Judicial Council 1985): 

The Judicial Conduct and Disability Act should not be invoked so as 
to chill the independence of a trial judge in a judicial proceeding.  A 
trial judge should not fear that because of comments he or she makes 
from the bench, which in good faith the judge feels are related to the 
proceeding before the court, he or she ultimately may be subject to 
a disciplinary sanction. 
  

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial-Conduct and Judicial-Disability 

Proceedings. 

Review of Allegations, in Light of Applicable Standards 
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 At the outset, the complainant’s allegations of racial bias, retaliation, and disability 

are speculative, unsupported and do not give rise to an inference of misconduct. 

Complainant has produced no evidence in support of the allegations, other than a judicial 

decision, rulings, and case-related statements by the judge that the complainant disagrees 

with, and that on their face are unrelated to race, retaliation, or disability. 

 The complainant’s allegations of unethical lobbying are merits-related and not 

subject to review in a judicial misconduct proceeding.  The judge, in his memorandum 

opinion regarding sanctions, specifically discussed his views of the pertinent state law and 

its impact on the litigation.  The complainant’s disagreement with those views does not 

support a claim of misconduct. 

 The numbered allegations made by the complainant are subject to dismissal on 

different grounds. Some of the complainant’s numbered allegations take issue with the 

judge’s decisions and rulings, and as a result are subject to the merits-related bar, and are 

not reviewable in a judicial misconduct proceeding.  Numbered allegations 2, 5, 8, 11 and 

portions of allegation 13 are subject to the merits-related bar. 

 The complainant in many instances takes issue with case-related statements made 

by the judge that are relevant to the issues in the litigation and the judge’s ultimate decision 

as to whether the complainant should be sanctioned.  As is noted in Petition of Lauer, 

supra, comments made by the judge during the course of the litigation that are relevant to 

the issues, decisions, and rulings in the case fall outside the boundaries of misconduct 

review.  Numbered allegations 1, 3, 4, 10, 12 and portions of allegation 13 are subject to 

dismissal on this ground. 
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 Numbered allegation 6 and portions of allegation 10 are subject to dismissal because 

they constitute conclusory allegations and not facts, and lack clarity and specificity, and as 

a result do not comport with 28 U.S.C.  § 351(a).  Numbered allegation 9 is frivolous and 

is subject to dismissal on that ground.9 Allegation 7 lacks evidentiary support and is subject 

to dismissal on that ground. 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, racial bias, disability, unethical lobbying, retaliation, 

or other improper motive or misconduct on the part of the judge.10 

 Accordingly, this judicial complaint is dismissed in accordance with 28 U.S.C. 

§ 352(b)(1)(A)(i) (ii) & (iii), as well as Rule 6(b) and 11(c)(1) of the Rules for Judicial-

Conduct and Judicial-Disability Proceedings. 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

 
9 Other allegations do not state a cognizable claim of misconduct even if they are 

true, including statements attributed to the judge that the complainant was the “lead 
advocate” (numbered allegation 5), or that the complainant had interjected herself into the 
federal litigation (numbered allegations 11 and 12). 

10 Finally, a review of the record in this case, including the judge’s decision 
regarding sanctions, indicates the complainant was not treated in a “demonstrably 
egregious and hostile manner.” 


