
UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

In the Matter of a * 

Judicial Complaint * 

Under 28 U.S.C. § 351 *

No. 04-19-90148 

MEMORANDUM AND ORDER 

Complainant brings this judicial complaint against a district judge pursuant to the 

Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364, which provides an 

administrative remedy for judicial conduct that is “prejudicial to the effective and 

expeditious administration of the business of the courts.”  28 U.S.C. § 351(a). 

The complainant, proceeding pro se, brought suit pursuant to 42 U.S.C. § 1983, 

challenging the calculation of his Supplemental Nutrition Assistance Program (“SNAP”) 

benefits.  A magistrate judge allowed the complainant to proceed in forma pauperis and, 

after conducting a frivolity review, determined the case was not frivolous.  The district 

judge did not reverse the magistrate judge’s decision allowing the complainant to proceed 

in forma pauperis but determined the magistrate judge’s decision that the claims were not 

frivolous was erroneous.  As a result, the district judge vacated the magistrate judge’s order 

and dismissed the case as frivolous.  

The complainant appealed, and an appellate court panel vacated the district judge’s 

decision and remanded the case.  The appellate panel noted: 

The district court read [complainant’s] complaint to assert claims 
under the Fourteenth Amendment.  However, we read 
[complainant’s] complaint to allege that certain government entities 
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violated rights created by federal statutes and regulations … not 
constitutional rights.  [Complainant’s] complaint thus appears to 
present a novel question, i.e., whether a SNAP beneficiary claimant 
may sue the agencies that administer SNAP under § 1983 for 
improperly calculating the beneficiary’s income.      
 

     *         *         * 
 
The law is unsettled on whether [complainant] has a § 1983 cause of 
action under these circumstances.  While we express no view on the 
merits of [complainant’s] claims, there is at least a plausible 
argument that the SNAP statute and regulations unambiguously 
confer rights on SNAP benefits claimants in such a manner that a 
§ 1983 cause of action is available to enforce those rights.  Given 
that possibility, we conclude that [complainant’s] complaint is not 
frivolous….  (citation omitted). 
 

 In the judicial complaint, the complainant contends his complaint “demonstrates 

clear and convincing evidence of a judge’s arbitrary and intentional departure from 

prevailing law based on his or her disagreement with, or willful indifference to, that law.”  

The complainant contends the judge is biased and has delayed ruling on his case.1 

 In support of his allegations of bias, the complainant contends the judge “relies on 

an archaic court order” authored by a fellow district judge on May 17, 2012.  In that 2012 

order, the district court judge dismissed four cases brought by the complainant because the 

complainant omitted “[c]ritical facts” in his in forma pauperis (“IFP”) applications “in 

order to mislead and defraud the court as to plaintiff’s poverty status.”  The 2012 order 

required the complainant to submit the referenced order with any future IFP applications 

the complainant filed in the district court. 

 
1 He also asked that the judge recuse himself from the case that is the subject of this 

judicial complaint “or any future petitions.” 
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 Under 28 U.S.C. § 352(b)(1)(A)(ii), claims that are “directly related to the merits of 

a decision or procedural ruling” are not subject to review through a complaint of judicial 

misconduct.2  The procedure that has been established to consider misconduct complaints 

“is not designed as a substitute for, or supplement to, appeals or motions for 

reconsideration.”  In re Memorandum of Decision, 517 F.3d 558, 561 (U.S. Jud. Conf. 

2008).  It would be “entirely contrary” to the purpose of the Judicial Conduct and Disability 

Act “to use a misconduct proceeding to obtain redress for---or even criticism of---the merits 

of a decision with which a litigant or misconduct complainant disagrees.”  Id.  To allow 

“judicial decisions to be questioned in misconduct proceedings would inevitably begin to 

affect the nature of those decisions and would raise serious constitutional issues regarding 

judicial independence under Article III of the Constitution.”  Id.  Accordingly, to avoid the 

merits-related bar, a misconduct claim must contain “clear and convincing evidence of an 

arbitrary and intentional departure from, or willful indifference to prevailing law.”  Id. at 

562.   

 Misconduct may also be based upon a showing that the judge’s rulings were 

motivated by racial or ethnic bias or other improper motive, but the claim must be 

supported by sufficient evidence to raise an inference that misconduct has occurred and 

cannot be based on mere speculation.  See 28 U.S.C. § 352(b)(1)(A)(iii); Rule 4(b)(1), 

Rules for Judicial-Conduct and Judicial-Disability Proceedings; In re Doe, 2 F.3d 308 (8th 

 
2 Similarly, Rule 4(b)(1) of the Rules for Judicial-Conduct and Judicial-Disability 

Proceedings provides that “[c]ognizable misconduct does not include an allegation that 
calls into question the correctness of a judge’s ruling, including a failure to recuse.” 
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Cir. Jud. Council 1993) (judicial complaint process may not be used to pursue speculative 

claims).  While allegations of judicial bias or other improper motive are not necessarily 

merits-related, the allegations are to be dismissed as merits-related when the only support 

for the allegations is the merits of the judge’s rulings.  In re Doe, 640 F.3d 869, 873 (8th 

Cir. Jud. Council 2011). 

 In determining what action to take on a judicial complaint, the chief judge may 

conduct a limited inquiry, including obtaining and reviewing transcripts and other relevant 

documents.  See Rule 11(b), Rules for Judicial Conduct and Judicial-Disability 

Proceedings. 

 At the outset, the complainant’s attack on the district judge’s decision is merits-

related and not subject to review in a judicial misconduct proceeding.  The fact that an 

appellate court panel vacated the district judge’s ruling based on its reading of the 

complaint, a complaint which raised a “novel question” in a case where the law “is 

unsettled,” does not provide “clear and convincing evidence of an arbitrary and intentional 

departure from, or willful indifference to prevailing law.”  The complainant has not met 

the high threshold needed to circumvent the merits-related bar. 

 Secondly, the complainant’s allegations that the judge’s decision was the product of 

bias or prejudice is speculative, unsupported, and does not give rise to an inference of 

misconduct on the part of the judge.  The only evidence provided in support of the 

allegation is a decision of the judge that the complainant disagrees with.   The magistrate 

judge was aware of the May 2012 order the complainant cites to in his judicial complaint, 

as he ordered the complainant to “refile his IFP application in compliance with the 
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foregoing directive in the 17 May 2012 Order.”  Thereafter, the complainant attached the 

2012 order to a filing entitled “Objection to Magistrate Judge Order,” and the magistrate 

judge then allowed the complainant to proceed in forma pauperis.  The district judge did 

not reverse the magistrate judge’s decision allowing the complainant to proceed in forma 

pauperis and his decision finding the complainant’s lawsuit frivolous is unrelated to the 

May 17, 2012 court order.3 

 With regard to the complainant’s allegations of delay, Rule 4(b)(2) of the Rules for 

Judicial-Conduct and Judicial-Disability Proceedings provides that “[c]ognizable 

misconduct does not include an allegation about delay in rendering a decision or ruling, 

unless the allegation concerns an improper motive in delaying a particular decision.”  As 

noted, the complainant’s allegations of improper motive in this case are speculative and 

unsupported.  Furthermore, a review of the case record indicates the case is not being 

unduly delayed by the judge.  Following the appellate court panel’s remand, a number of 

activities have occurred, including an appeal by the complainant from decisions of the 

judge denying the complainant’s motions to participate in electronic filing and to appoint 

counsel. 

 
3 In the complainant’s “Objection to Magistrate Judge Order,” in which he attached 

the May 17, 2012 order, the complainant also attached a 2015 decision of the district judge 
who is the subject of this judicial complaint, in which the subject judge granted the 
complainant permission to proceed in forma pauperis in another case.  In his filing, the 
complainant noted he “does not have an issue submitting the May 17, 2012 court order as 
since then [the subject judge] has granted IFP status in the past….” 
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 Finally, a judicial misconduct proceeding is not the appropriate forum to request a 

judge’s recusal.  Recusal issues must be addressed in the litigation, and not in a judicial 

complaint alleging misconduct.4 

 The complainant has failed to present, and the records do not disclose, evidence of 

willful indifference to prevailing law, bias, prejudice, or other improper motive or 

misconduct on the part of the judge. 

 Accordingly, this judicial complaint is dismissed as merits-related and lacking in 

evidentiary support.  28 U.S.C. § 352(b)(1)(A)(ii) & (iii). 

 IT IS SO ORDERED.  

 

_______________________________ 
                 Roger L. Gregory 
                      Chief Judge 

 
4 Neither the Judicial Conduct and Disability Act nor the Rules for Judicial-Conduct 

and Judicial-Disability Proceedings confer jurisdiction or authority upon the chief judge or 
the judicial council to recuse a judge from a proceeding that the judge has been assigned 
to. 


